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Abstract  
The General Assembly of the United Nations (UNGA) adopted the Arms Trade Treaty (ATT) on 
2nd April 2013, which entered into force on the 24th December 2014. The process toward the 
adoption of the ATT draws the attention of the international disarmament community because the 
negotiation of the ATT failed to agree on the treaty text twice at diplomatic conferences, due to 
its rigid consensus rule before the adoption of the ATT by vote in the UNGA. This study first 
describes the ATT negotiation as an example of international law-making process, especially 
from three cardinal viewpoints: (1) the decision-making by consensus stipulated in its rules of 
procedure; (2) the role of the UNGA in the adoption of the ATT; and (3) the contribution of the 
NGOs to the treaty negotiation. This article further examines the result of the negotiation, the 
agreed text of the ATT, focusing on the act transfer, which is the key concept of the ATT. This 
analysis includes the comparative studies of the precedents set by other disarmament treaties and 
also other issues related to the act of transfer in the ATT. One of the interesting issues is the 
language of safeguards contained in the clause for the act of transfer, which is also regarded as a 
loophole along with the ambiguity in the ATT. Consequently, this article concludes that the 
language of safeguards and the ambiguity in the ATT are ‘necessary evils’ for the 
universalisation of the ATT and it also proposes possible solutions in the quest for effective 
control of arms transfer through the ATT. 
 
 
 

1. Introduction 

       On 2nd April 2013, the General Assembly of the United Nations (UNGA) adopted the Arms 

Trade Treaty (ATT)1. The process toward the adoption of the ATT is not only significant for the 

international disarmament community but also international law scholars 2  because of its 

substantial issues and dramatic developments in the ATT negotiation. The underlying fact is that 

the diplomatic conferences failed twice to adopt the ATT text due to its rigid consensus rule 

stipulated in the rules of procedure. Subsequently, the UNGA adopted the resolution for the ATT 

by vote3. The current situation of disarmament and non-proliferation and creation of international 

laws related to it is impeded by the more than 17 years’ stalemate of the Conference on 

Disarmament (CD), which is the principal organ for the negotiation of the disarmament treaties. 

                                                            
1 UNGA Res 67/234 B (2 April 2013) UN Doc A/RES/67/234 B. 
2 For example, the international law scholars who belong to the Geneva Academy of International Humanitarian Law 
and Human Rights were following the ATT negotiation and they also provided legal advice to the NGOs and 
Governmental delegations during the diplomatic conferences.  <http://armstradetreaty.blogspot.ch>accesed 13 
February 2014  
3 UNGA Verbatim Record (2 April 2013) UN Doc A/67/PV.71, 12-13.  
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       Despite the impasse, the negotiations of the disarmament treaties were conducted twice 

outside the CD. The fruitful result of these negotiations was the 1997 Anti-Personnel Landmines 

Convention 4 and the 2008 Convention on Cluster Munitions5. The ATT is the third case of a 

multilateral disarmament treaty negotiated outside the CD. There has been, so far, the Wassenaar 

Arrangement on Export Controls for Conventional Arms and Dual-Use Goods and Technologies 

in the form of soft law. However, the ATT can significantly contribute to export control measures 

based on a legally binding document.  

      Consequently, there exists a view that the ATT is an historic achievement since the adoption 

of ‘l’Acte général de la Conférence de Bruxelles de 1898.’ This treaty was intended only to 

regulate the transfer of arms to the colonial territories for the arms trade6. But ATT regulates the 

transfer of conventional arms, which is a highly sensitive issue, because of its close linkage with 

the concern of national security. This is the first multilateral treaty which regulates the trade of 

conventional weapons in general7. After the adoption of the ATT in the UNGA, British Prime 

Minister David Cameron stated ‘[t]his is a landmark agreement that will save lives and ease the 

immense human suffering caused by armed conflict around the world8.’ On behalf of the UN 

which played an essential role in supporting the ATT process, Mr Ban Ki-moon, the Secretary 

General of the UN stated that ‘[I] wholeheartedly welcome the adoption, today, of a first-ever 

Arms Trade Treaty by the UNGA. It is a historic diplomatic achievement, the culmination of 

long-held dreams and many years of effort9.’  

       First, this article overviews the ATT negotiation as an example of international law-making 

process, especially from three cardinal viewpoints: (1) the decision-making by consensus 

stipulated in its rules of procedure; (2) the role of the UNGA for the adoption of the ATT; and (3) 

the contribution of the NGOs to the treaty negotiation. Second, this article examines the outcome 

                                                            
4 Convention on the Prohibition of the Development, Production, Stockpiling and Use of Chemical Weapons and on 
their Destruction (Chemical Weapons Convention), 1974 UNTS 45 (entered into force 29 April 1997) 
5 The 2008 Convention on Cluster Munitions (entered into force 1 August 2010 ) 
6 Conférence internationale de Bruxelles, 18 novembre 1889 - 2 juillet 1890: Protocoles et acte final 
< https://archive.org/stream/protocolesetact00trgoog#page/n9/mode/2up >accessed at 17 June 2013 
7 Emmanuel Moubitang, ‘ le traite sur le commerce des armes, un tournant historique: DOSSIER 
SPECIAL’ (20 April 2013) Sentinelle, 5. 
<http://www.sentinelle-droit-international.fr/dossiers/20130420/tca20042013-2.pdf>accessed 02 March 2014 
8 Adoption of Arms Trade Treaty welcomed by Prime Minister Cameron, Prime Minister's Office, 2 
April 2013. 
<https://www.gov.uk/government/news/adoption-of-arms-trade-treaty-welcomed-by-prime-minister 
-cameron>accessed  08 June 2013 
9 Secretary-General's Statement on the adoption of the Arms Trade Treaty, 2 April 2013. 
<http://www.un.org/sg/statements/index.asp?nid=6708>accessed 08 June 2013. 
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of the negotiation, the agreed text of the ATT, focusing on the act of transfer, which is the key 

concept of the ATT. This analysis includes the comparative studies on the precedent cases in 

other disarmament treaties and other issues related to the act of transfer in the ATT. One 

interesting issue is the language of safeguards contained in the clause for transfer, which can be 

regarded as constituting loopholes along with the ambiguity in the ATT. On the basis of the 

above-mentioned analysis, this study finally tries to conclude whether such elements as the 

language of safeguards and its ambiguity are ‘necessary evils’, and it also proposes possible 

solutions in the quest for effective control of arms transfer by the ATT. 

 

2. ATT negotiation as international law-making 

       The ATT process began on the basis of the UNGA Resolutions and its preliminary 

discussions were conducted in the UN fora such as the First Committee of the UNGA, the Group 

of Governmental Expert (GGE), the Open-Ended Working Group (OEWG), and the preparatory 

committee held in four sessions and the diplomatic conferences initially scheduled only once in 

July 201210.  

        As this Conference failed to adopt the treaty text on the basis of consensus, the Final 

Conference was held in March 2013 as a de facto reconvened session of the conference. This 

final conference again failed to reach an agreement because decision-making on substantial 

issues was based upon the consensus rule. Therefore, the states which promoted the ATT such as 

Australia, Costa Rica, Japan and the UK among others submitted a draft resolution to adopt the 

ATT by vote, and subsequently, the UNGA adopted the resolution to which the treaty text is 

attached. As stipulated in Article 21(1) of the ATT, the treaty was opened for signature at the UN 

Headquarters in New York from 3rd June 2013 till it entered into force on the 24th December 

2014 11 . The United States, though initially held some reservations in signing the ATT, it 

subsequently did sign the treaty at the occasion of the ATT High-Level Event in September 

201312. 

                                                            
10 For details of the ATT preparatory process, see e.g., Sylvie Lorthois Louembet, ‘Vers un traité international 
réglementant les transferts d'armes classiques en 2012,’ Revue Générale de Droit International Public, Vol. CXIV-
4(2010) : 723-724. 
11 The current status of the ATT is 130 states signatories and 62 state parties (7 states have declared provisional 
application of the ATT at the time of signature).  
<https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XXVI-
8&chapter=26&lang=en>accessed 30 January 2015. 
12 John Kerry, Remarks at the Arms Trade Treaty Signing Ceremony, United Nations, 25 September 2013. 
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A. Decision-making by consensus. 

       If we examine the procedural aspect of the ATT process, it is because of the consensus rule 

that the final diplomatic conference failed to agree to the ATT as Iran, Democratic People’s 

Republic of Korea (DPRK) and Syria opposed the adoption of the treaty text at the end of 

negotiations. Therefore, because of the lack of a consensus, the final diplomatic conference failed 

again and the draft treaty was tabled at the UNGA and the ATT was adopted by vote. With regard 

to disarmament and non-proliferation, the CD has been in a deadlock for over 17 years and the 

2013 session of the CD culminated devoid of any definite outcomes. International law scholars 

and diplomats share the view that the fundamental reason for this impasse is the consensus rule 

stipulated in its rules of procedure13. This is also the case with the Convention on Prohibitions or 

Restrictions on the Use of Certain Conventional Weapons Which May be Deemed to be 

Excessively Injurious or to Have Indiscriminate Effects (CCW)14. The consensus rule not only 

affects CCW, in general, but also its protocols15 , and the failure of the negotiations under the 

CCW may have been the reason that led to the negotiation of the Anti-personnel Landmine 

Treaty and the Cluster munitions’ Convention outside the CCW-based treaty negotiation 

framework16. 

       There have been some precedents to the definition of the consensus rule in international law 

documents. For example, Article 161(8) (e) in the United Nations Convention on the Law of the 

Sea (UNCLOS)17  uses the definition of consensus as ‘the absence of any formal objection 

(emphasis added)18.’ Another instance is the footnote of Article 9 of the Marrakesh Agreement 

                                                                                                                                                                                                 
<http://www.state.gov/secretary/remarks/2013/09/214717.htm>accessed 2 March 2014. 
 The United States signed the ATT at the time of the high-level event held on the 25 September 2013. Secretary of 
State John Kerry explained that the US did not sign the ATT on the occasion of its opening for signature because the 
US government had not yet finished the verification of the treaty text in all UN-official languages.  
13 CD Rules of Procedure of the Conference on Disarmament, Rule 18, CD Doc CD/8/Rev 9 (2003) 
Rule 18 stipulates that ‘[t]he Conference shall conduct its work and adopt its decisions by consensus.’  
14  Convention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons Which May be Deemed 
to be Excessively Injurious or to Have Indiscriminate Effects (and Protocols) (As Amended on 21 December 2001), 
1342 UNTS 137 (Entered into force: 2 December 1983). 
15 Stuart Maslen, Commentaries on Arms Control Treaties: The Convention on the Prohibition of the Use, 
Stockpiling, Production, and Transfer of Anti-personnel Mines and on Their Destruction (OUP 2004): 128. 
16 Gro Nystuen and Stuart Casley-Maslen, Oxford Commentary on international law, The Convention on Cluster 
Munitions: A commentary(OUP 2010): 12-20.  
17 United Nations Convention on Law of the Sea (UNCLOS), 516 UNTS 205(entered into force on 16 November 
1994). 
18 Masahiko Asada, ‘Decision of indefinite extension and review Conference: the adoption by consensus,’ Legal 
Journal of Okayama University, Vol. 45-1(1995): 503-509. Asada also points out the definition of consensus in the 
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establishing the World Trade Organization (WTO) 19 , the successor of the GATT (General 

Agreement on Tariffs and Trade)20. The consensus rule of the WTO agreement notes that ‘[t]he 

body concerned shall be deemed to have decided by consensus on a matter submitted for its 

consideration, if no Member, present at the meeting when the decision is taken, formally objects 

to the proposed decision (emphasis added).’The practices in these legally-binding documents 

emphasise the criteria for decision-making based on a consensus, which depends on the existence 

of the formal objection, supposed to be expressed by representatives of the negotiating states at 

the time of decision-making. 

       When it comes to the applicable provisions in the rules of procedure adopted at the beginning 

of the ATT diplomatic conference, it is noted in section VII (on decision-making) that ‘[t]he 

Conference shall conduct its work in an open and transparent manner, on the basis of consensus 

(emphasis added)21.’ Further, Rule 33 stipulates for the substantive work that ‘[t]he Conference 

shall take its decisions and consider the text of the Treaty by consensus,’ in accordance with the 

language used in the UNGA resolution 64/48, i.e. on the basis of consensus22. The difference in 

the interpretation of the language in by consensus and on the basis of consensus seems to be just a 

semantic one. Even at the early drafting stage, the negotiation history of the draft rules indicates a 

lively discussion on the decision-making mechanism. In the draft rules of procedure submitted to 

the preparatory committee23, the decision-making clause may allow the decision by vote even for 

substantial matters by an interpretation of Rule 33(2). But the decision-making in the rules of 

                                                                                                                                                                                                 
rules of procedure of OSCE and Rule A 1. (2) stipulates that ‘[c]onsensus shall be understood to mean the absence of 
any objection expressed by a participating State to the adoption of the decision in question.’ 
19 Marrakesh Agreement Establishing the World Trade Organization, 1867 UNTS 154(entered into force on 1 
January 1995). 
20 General Agreement on Tariffs and Trade 1947 (GATT 1947), 55 UNTS 194(adopted on 30 October 1947 and 
provisionally applied since 1 January 1948 ).  
21 UNGA Provisional rules of procedure of the Conference UN Doc A/CONF.217/L.1(7 March 2013). 
22 UN Res 64/48 UN Doc A/RES/64/48(12 January 2010). 
 The 5th operative paragraph reads that ‘[a]lso decides that the United Nations Conference on the Arms Trade Treaty 
will be undertaken in an open and transparent manner, on the basis of consensus, to achieve a strong and robust 
treaty (emphasis added).’ 
23 UNGA (report of the Preparatory Committee for the United Nations Conference on the Arms Trade Treaty) (7 
March 2012) UN Doc A/CONF.217/PC.IV/L.3.  
The decision-making was stipulated in Rule 33 as below: 
‘1. The Conference shall make every effort to ensure that all its substantive decisions are taken by consensus. 
2. Notwithstanding any measures that may be taken in compliance with paragraph 1, a proposal or motion before the 
Conference shall be voted on if a representative so requests. 
3. Notwithstanding the procedures set out in paragraphs 1 and 2 above, the Conference shall adopt the final text of 
the treaty instrument by consensus.’ 
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procedure finally adopted during the fourth session of the preparatory committee on the Arms 

Trade Treaty does not clearly allow decision-making for substantial issues by vote.  

       This difference was underscored between the two draft texts of the rules of procedure, and 

the monitoring report of the NGO explains that there was ‘a tug of war’ between the states who 

wanted to include the consensus rule in the draft rules of procedure and the states who tried to 

keep the possibility to adopt the treaty text by vote, considering the failure of the adoption of the 

CTBT in the CD. According to the view of the ATT Legal Response Network, the discussion 

held in the final session of the preparatory committee was that there was ‘[n]o consensus on what 

consensus means24’.  

       In conformity with the rules of procedure adopted at the beginning of the diplomatic 

conference held in July 2013, despite the international disarmament communities’ intensive 

efforts, the negotiating states could not reach an agreement for the ATT. Some countries could 

not agree on the substantial issues and the others including the United States emphasised that they 

needed time to examine the draft ATT text. Therefore, once again, the UNGA adopted a 

resolution which conferred the mandate to negotiate the ATT25. Although they negotiated the 

treaty text in the final United Nations Conference on the Arms Trade Treaty held in March 2014, 

they could not reach an agreement on the basis of consensus26. 

       Similar to the ATT negotiation, it is evident that one of the main reasons why the negotiating 

states could not agree the treaty text is due to its consensus rule. In other words, every 

participating state in the negotiation has, de facto, a right of veto. As mentioned above, the phrase 

‘on the basis of consensus’ used in the rules of procedure of these conferences is identical to the 

one used in the UNGA’s resolution (A/RES/64/48) which originally conferred the negotiation 

mandate for the ATT diplomatic conference27. If we examine the history of draft provisions of 

                                                            
24 Reaching Critical will, Arms Trade Treaty Monitor, Vol. 4-1, (2012)3-4. 
<http://www.reachingcriticalwill.org/images/documents/Disarmament-fora/att/monitor/ATTMonitor4.1.pdf>accesed 
23 March 2014. 
25 UNGA Res 67/234 (4 January 2014) UN Doc A/RES/67/234 
26 UNGA Verbatim Record UN Doc A/67/PV.71(n 3) 
 Australian ambassador Wolcott, the President of the final UN conference of the ATT, reported to the GA that ‘[i]t is 
unfortunate that the Final Conference could not fully achieve that goal. On Thursday, 28 March, I ruled that there 
was not a consensus in the Final Conference for the adoption of the negotiated treaty text contained in the annex of 
document A/CONF.217/2013/L.3.’ 
27 UNGA Res 64/48(12 January 2010) UN Doc A/RES/64/48(n 22) 
 The 5th operative paragraph of this resolution decides that the United Nations Conference on the Arms Trade 
Treaty will be undertaken in an open and transparent manner, on the basis of consensus, to achieve a strong and 
robust treaty. (emphasis added) 
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the consensus rule in the rules of procedure for the ATT diplomatic conference since the 

inception of the ATT process, one of the three recommendations contained in the report of the 

(Group of Governmental Experts) GGE uses similar language, referring to an agreement to be 

reached ‘in an open and transparent manner to achieve, on the basis of consensus28’. This 

recommendation had a strong influence on the following discussion of decision-making modus 

operandi in the ATT process. 

       When it comes to consensus rule, its necessity is often emphasised not only in the case of the 

ATT conference but also in other disarmament fora because of its close linkage to the national 

security concern of the participating states. However, if this is the case, the states can conclude 

the treaty with the reservation (if the reservation is prohibited, the states may conclude the treaty 

even with the interpretative declaration). Thus, it is not accurate to justify the view that the treaty 

should be negotiated only in the fora where the decision-making is by consensus. Although many 

scholars and diplomats in the field of disarmament and non-proliferation emphasised its negative 

effect, the consensus rule finally resulted in the diplomatic conferences failing twice and the main 

stage to adopt the ATT was transferred to the UNGA.  

 

B. The role of the UNGA in the ATT negotiation 

      The UN Charter deals with disarmament issues in Article 11 (1), Article 26 and Article 47. 

Article 26 and Article 47, which elucidate provisions on the Military Staff Committee and other 

auxiliary organs, have never been applied till date. Therefore, it is Article 11 which plays a 

significant role in disarmament issues. Article 11(1) was drafted in order to expound the 

competence of the UNGA which covers ‘general principles of cooperation in the maintenance of 

international peace and security including the principles governing disarmament and the 

regulation of the armaments29’. It does not limit itself to dealing only with the ‘general principles 

of disarmament and arms control’ but rather deals with all general and specific questions in this 

                                                            
28 UNGA report of the Group of the Governmental Expert ‘towards an arms trade treaty: establishing common 
international standards for the import, export and transfer of conventional arms’ (26 August 2008) UN Doc A/63/334 
 One of the three conclusions in Paragraph 27 and related recommendations is: ‘In view of the complexity of the 
issues of conventional arms transfers considered by the Group on behalf of the Secretary-General and the General 
Assembly, further consideration of efforts within the United Nations to address the international trade in 
conventional arms is required on a step-by-step basis in an open and transparent manner to achieve, on the basis of 
consensus, a balance that will provide benefit to all, with the principles of the Charter of the United Nations at the 
centre of such efforts (emphasis added).’ Thus the support for the consensus rule is expressed in this early stage of 
the ATT process. 
29 Bruno Simma (ed.), The Charter of the United Nations: A Commentary, 3rd Edition, Vol. I (OUP 2012): 494-495. 
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area. As for the UN disarmament machinery, the Final Document of the First Special Session of 

the UNGA devoted to Disarmament (1978) established the Committee on Disarmament (later 

renamed as CD) as a single multilateral disarmament negotiating forum and the Disarmament 

Commission as a deliberative body, a subsidiary organ of the General Assembly. The First 

Committee of the UNGA which deals with questions of disarmament and related international 

security questions is established as one of the six main committees of the UNGA30. Among these 

organs, both the CD and the Disarmament Commission suffer from a long stalemate. 

Furthermore, the First Committee is also severely criticized31. Despite the harsh criticism on the 

outcome of the UNGA’s activities in the field of disarmament as mentioned above, it is an 

undeniable fact that the UNGA ensured an outcome off a long ATT process in which many 

people from civil society, academics and diplomats devoted their time and resources. While the 

UN disarmament machinery faces severe criticism because of its poor efficiency and 

effectiveness, the adoption of the ATT by the UNGA is a remarkable contribution, as the UNGA 

wields the authority to ‘discuss any questions or any matters within the scope of the present 

Charter (Article 10)’ without additional agreement among the negotiating states. 

       If we look for other similar cases where the UNGA saved the treaty negotiations, the 

adoption of the CTBT by vote in the UNGA after the failure of the negotiation in the CD is well-

known. However, there seem to be two different points in comparison with the case of the ATT, 

i.e. a greater number of abstentions and the method of citation for the treaty text the UNGA 

resolution. At the time of the adoption of the CTBT, there were only 5 member states who 

abstained (3 states voted against); however, 23 states abstained (3 states voted against) during the 

adoption of the ATT. According to the verbatim record of the UNGA32, these 23 member states 

abstained not only because of procedural reasons (e.g. adoption of the ATT by vote without 

consensus support) but also because of substantial reasons (the ATT text is not effective because 

of many issues with the minimum safeguards and loopholes) and the increased number of 

abstentions might be an impediment for the universalisation of the ATT in the future. However, 

UNGA can also contribute to its universalisation through the adoption of ATT related resolutions, 

                                                            
30 UNGA ‘UN resolutions and decisions adopted by the general assembly during its tenth special session’ (23 May-
30 June 1987) UN Doc. A/S-10/2. 
31 Bruno Simma (ed), The Charter of the United Nations: A Commentary, 3rd Edition, Vol. I (n 29) 497. 
Even though various resolutions of the UNGA have promoted success in specific areas of disarmament and arms 

control, these resolutions have several characteristics which are bound to reduce their efficiency.  
32 UNGA Verbatim Record (2 April 2013) UN Doc A/67/PV.71(n 3) 
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which calls on the member states of the UN all States that have not yet done so to sign and, 

thereafter, according to their respective constitutional processes, ratify, accept or approve the 

Treaty at the earliest possible date and to provide technical and/or financial assistance to 

requesting states33. 

 

C. The contribution of the NGOs to the ATT negotiation 

       As a general rule, the relationship between the UN and the NGOs is stipulated in Article 71 

of the Charter of the UN34. The NGOs that have consultative status are allowed to attend the 

meeting pursuant to its rules of procedure35. Some conferences provide the occasion for NGOs to 

make statements in the form of an NGO session. The other conferences in which an NGO session 

is not written into the official agenda of the meeting provide the occasions for the NGOs to 

deliver their statements after adjourning the meeting. In case of the diplomatic conference of the 

ATT, NGOs were allowed to attend the meeting in accordance with Rule 63 of its rules of 

procedure36. In other words, the NGOs who have ECOSOC consultative status may attend the 

meeting automatically. On the other hand, the other interested NGOs relevant and competent to 

the scope and the purpose of the conference were allowed to attend the meeting after screening of 

the list of the NGOs compiled by the President of the conference based on a non-objection rule. 

      Some NGO members have high-level expertise not only on substantial matters related to the 

ATT but also on the international public law essential for the treaty negotiation. Therefore, the 

states that have a policy to cooperate closely with the NGOs officially nominate these experts as 

advisers in the governmental delegations. Consequently, the conditions for the NGO’s 

participation stipulated in the rules of procedure often become meaningless and the views 

                                                            
33 UNGA RES 69/49(2 December 2014) UN doc. A/RES/69/49 paras.3-4.  
34 Article 71 of the Charter of the UN stipulates for the NGO that ‘[t]he Economic and Social Council may make 
suitable arrangements for consultation with non-governmental organizations which are concerned with matters 
within its competence. Such arrangements may be made with international organizations and, where appropriate, 
with national organizations after consultation with the concerned members of the United Nations.’ 
35 UN ECOSOC Res 1996/31 (25 July 1996) Part VII. 
Paragraph 42 indicates that ‘[n]on-governmental organizations in general consultative status, special consultative 
status and on the Roster, that express their wish to attend the relevant international conferences convened by the 
United Nations and the meetings of the preparatory bodies of the said conferences shall as a rule be accredited for 
participation. Other non-governmental organizations wishing to be accredited may apply to the secretariat of the 
conference for this purpose in accordance with the following requirements.’  
36 UNGA Provisional rules of procedure of the Conference UN Doc A/CONF.217/L.1 (n 18)  
 In conformity with Rule 63, ‘the attendance of non-governmental organizations at the Conference, attendance will 
be open to relevant non-governmental organizations in consultative status with the Economic and Social Council in 
accordance with the provisions of Council resolution 1996/31 of 25 July 1996.’ 
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expressed even during informal consultations are often broadcasted through the internet. This 

glass window effect of the negotiation process by NGOs lends a strong influence to international 

conferences these days. Furthermore, in the case of a diplomatic conference which does not 

produce the travaux préparatoires like the ATT conference, the reports with in-depth analysis 

prepared by think-tank type NGOs become a useful secondary source for the academia to grasp 

the deliberations of the meeting. Thus, the NGOs also contribute to the transparency of the treaty 

negotiations in this manner. 

       The active participation of the NGOs in international law-making in the field of disarmament 

and non-proliferation became remarkable since the negotiations for the Convention of Anti-

Personal Landmine (Ottawa process) began. Resultantly, the importance of the partnership 

among international civil society, like-minded countries and international organizations was also 

underlined37. The ‘Control Arms Campaign’ composed of several international NGOs which are 

interested in the ATT is an outcome of the need for this partnership. Most of these NGOs are 

typical of the SOHO (Small Office/Home Office) style except a few large-scale international 

NGOs. However, once they are united internationally, they become a powerful coalition for 

imposing political pressure.  

 When it comes to the role of the NGOs in international law-making, there is a view that the 

NGOs contribute to the universalisation of the international law, reminding states of their 

commitments by naming and shaming38. Another role underscored for the NGOs is that the 

NGOs can contribute to international law-making not only by their activities through their voice, 

not a vote for treaty negotiations but also by their function of constitutionalisation39. For example, 

the elements of international human rights law such as the issue of gender-based violence are 

threatened with a watered down language during the negotiation. At such instances, the NGOs 

often apply political pressure during the reluctant delegations to prevent the dilution of the treaty 

language already agreed to in international human rights law. Thus, the NGOs play a significant 

role in preventing the fragmentation of international law with their advocacy. 

                                                            
37 Kenneth Anderson, ‘The Ottawa Convention banning landmines, the Role of international Non-governmental 
Organisations and the Idea of International Civil Society,’ European Journal of International Law, Vol. 11 (2000) 
109. 
38 Alan Boyle and Christine Chinkin, The Making of International Law (OUP 2007): 81. 
39 Anne Peters, ‘Membership in the Global Constitutional Community,’ The Consitutionalisation of International 
Law (OUP 2009): 71-72. 
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Therefore, the role of the NGOs in international law-making is undeniably recognised by 

international law scholars. However, contentions exist as to whether the NGOs has, as a matter of 

customary law, a general entitlement to participate as observers (and thus to be heard) as a part of 

the law-making international institutions. However, NGOs hold an expectation that once 

institution have admitted them the participatory conditions will entail two core components, oral 

intervention and written submissions. Thus, the NGOs’ voice is perceived as a functional 

equivalent of the formal law-making power which other actors (the international legal subjects) 

possess40. The role of the NGOs in international law-making has already become an important 

stakeholder in the process of norm-building in this manner. 

 

3. The act of transfer: Key concept of the ATT 

      As for the character of the ATT, a US government official commented that the ATT was not a 

disarmament treaty41. According to Salmon’s International Law Dictionary, the definition of 

disarmament is ‘the process resulting in all the measures leading to the elimination of armaments 

or certain arms42’. If we apply this definition strictly to the ATT, the US official’s view might be 

reasonable because the ATT regulates the arms trade. However, first, it is due to the fact that the 

ATT process began with UNGA resolutions since inception. They were adopted by the First 

Committee of the UNGA which is in charge of disarmament and international security related to 

disarmament. Second, the ATT prohibits the transfer of arms with the knowledge that the arms or 

items would be used in the commission of genocide, crime against humanity and so forth. This 

prohibition of export will ensure that the ATT can be an effective measure for disarmament and 

non-proliferation. Furthermore, the ATT regulates the transfer of conventional weapons which is 

often used in armed conflicts, and the ATT also prevents the illicit trafficking of conventional 

arms. The ATT can serve especially as a useful measure for non-proliferation of conventional 

                                                            
40 Anne Petters, Till Foerster and Lucy Koechilin, Towards Non-State Actors as Effective, Legitimate, and the Lucy 
Koechilin, Non-State Actors As Standard Setters (CUP 2009): 493-494.    
41 US Department of States, Remarks by Thomas Countryman at Arms Trade Treaty Conference, 25 March 2013, 1. 
<http://www.state.gov/t/isn/rls/rm/2013/206668.htm >accessed 10 June 2013 
42 Jean Salmon, Dictionnaire de droit international public (Bruylant 2001) : 327. 
This dictionary defines disarmamentt as a ‘processus résultant de toute mesure entrainant la suppression des 
armements ou arme particulaires.’ 
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arms, and thus, the ATT is a disarmament treaty lato sensu which plays an important role to 

regulate the transfer of arms43.  

      The ATT is composed of the preamble and 28 articles i.e. the core provisions such as the 

object and purpose, scope and basic obligation of the treaty and final provisions. Neither annex 

nor supplementary protocols are made. However, the conventional arms regulated by the ATT are 

designated clearly in Article 2 (1) and they are ‘the 7 categories of the UN Register of 

Conventional Arms (UNROCA)’44 and Small Arms and Light Weapons45. The treaty obliges the 

states who are parties to the treaty that the application of the broadest range is encouraged to 

cover any of the categories under Article 2 (1) (a)-(g) ‘less than the descriptions used in the 

United Nations Register of Conventional Arms at the time of entry into force of this Treaty’ for 

their national implementation. Therefore, arms designated by Article 2(1) are within the scope of 

the national control system. As the restriction to ‘the transfer’ of these conventional weapons 

plays an important role in the ATT, this section tries to clarify the concept of the act of ‘transfer’ 

in the ATT, which was also used in other disarmament treaties. 

 

A. The act of transfer in the precedent disarmament treaties 

     The definition of transfer in the ATT is stipulated in Article 2(2)46 and is reflected in Article 

7 (export and export assessment), Article 8 (import), Article 9 (transit or trans-shipment) and 

                                                            
43 The Article 6 of the ATT also prohibits any transfer of the conventional arms or their ammunition/munitions, parts 
or components for states parties in case of violation for its obligations under measures adopted by the UN Security 
Council for embargos and its relevant international obligations under international agreements. Thus, this prohibition 
of arms transfer plays a significant role for ATT as a disarmament treaty especially at the time of its implementation.         
44 UNGA ‘UN Register of Conventional Arms (UNROCA)’ (29 August 1997) UN Doc A/52/316. 
 Article 2(1) defines the scope of application of  all conventional arms within the following categories: 
(a) Battle tanks; 
(b) Armoured combat vehicles; 
(c) Large-calibre artillery systems; 
(d) Combat aircraft; 
(e) Attack helicopters; 
(f) Warships; 
(g) Missiles and missile launchers; and 
(h) Small arms and light weapons. 
45 There is no well-established definition for small arms and light weapons in the disarmament treaty. However, it is 
understood that ‘any man portable lethal weapon that expels or launches, is designed to expel or launch, or may be 
readily converted to expel or launch a shot, bullet or projectile by the action of an explosive, excluding antique small 
arms and light weapons or their replicas and the cut-off date is the year 1899’ pursuant to the International 
Instrument to Enable States to identify and Trace, in a Timely and Reliable Manner, illicit Small Arms and Light 
Weapons 
46 Article 2(2) of the ATT stipulates that ‘[f]or the purposes of this Treaty, the activities of the international trade 
comprise export, import, transit, trans-shipment and brokering, hereafter referred to as “transfer” (emphasis added).’ 
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Article 10 (brokering) which actually regulates arms trade. Thus, the act of transfer is the most 

important element in this treaty. The legal meaning of the act of transfer is ‘an act of the parties, 

or of the law, by which ownership or the title to the property is conveyed from one person to 

another47.’ 

     In the field of disarmament and non-proliferation, there are several precedents with the act of 

transfer. Some instances have been the cases with the Treaty on the Non-Proliferation of Nuclear 

Weapons (NPT) 48 , the Convention on the Prohibition of the Development, Production and 

Stockpiling of Bacteriological (Biological) and Toxin Weapons and on their Destruction 

(BWC)49, the Convention on the Prohibition of the Development, Production, Stockpiling and 

Use of Chemical Weapons and on their Destruction (CWC)50, the Convention on Prohibitions or 

Restrictions on the Use of Certain Conventional Weapons Which May Be Deemed to Be 

Excessively Injurious or to Have Indiscriminate Effects (CCW) 51 , the Convention on the 

Prohibition of the Use, Stockpiling, Production and Transfer of Anti-Personnel Mines and on 

                                                            
47 Brayan A. Garner (ed.), Black’s Law Dictionary, 9th edition (West 2009): 1636.  
48 Treaty on the Non-Proliferation of Nuclear Weapons, 729 UNTS 161(entered into force 5 March 1970). 
 Article 1 of the NPT stipulates that ‘[e]ach nuclear-weapon State Party to the Treaty undertakes not to transfer to 
any recipient whatsoever nuclear weapons or other nuclear explosive devices or control over such weapons or 
explosive devices directly, or indirectly; and not in any way to assist, encourage, or induce any non-nuclear-weapon 
State to manufacture or otherwise acquire nuclear weapons or other nuclear explosive devices, or control over such 
weapons or explosive devices.’ Furthermore, Article 2 also stipulates that ‘[e]ach non-nuclear-weapon State Party to 
the Treaty undertakes not to receive the transfer from any transferor whatsoever of nuclear weapons or other nuclear 
explosive devices or of control over such weapons or explosive devices directly, or indirectly; not to manufacture or 
otherwise acquire nuclear weapons or other nuclear explosive devices; and not to seek or receive any assistance in 
the manufacture of nuclear weapons or other nuclear explosive devices.’ 
49 Convention on the Prohibition of the Development, Production and Stockpiling of Bacteriological (Biological) and 
Toxin Weapons and on Their Destruction (Biological Weapons Convention), 1015 UNTS 163 (entered into force 26 
March 1975) 
 Article 3 of the BWC stipulates that ‘[e]ach State Party to this Convention undertakes not to transfer to any recipient 
whatsoever, directly or indirectly, and not in any way to assist, encourage, or induce any State, group of States or 
international organizations to manufacture or otherwise acquire any of the agents, toxins, weapons, equipment or 
means of delivery specified in article I of the Convention.’ 
50 Convention on the Prohibition of the Development, Production, Stockpiling and Use of Chemical Weapons and on 
their Destruction (Chemical Weapons Convention), 1974 UNTS 45 (entered into force 29 April 1997) 
 Article 1 (1) of the CWC stipulate that ‘[e]ach State Party to this Convention undertakes never under any 
circumstances: 
(a) To develop, produce, otherwise acquire, stockpile or retain chemical weapons, or transfer, directly or indirectly, 
chemical weapons to anyone;(the rest of subparagraph is omitted).’ 
51 Convention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons Which May be Deemed 
to be Excessively Injurious or to Have Indiscriminate Effects (and Protocols) (as Amended on 21 December 2001), 
1342 UNTS 137(Entered into force: 2 December 1983). 
 Article 2(3) of the Protocol II of the CCW stipulates that ‘[t]ransfer’ involves, in addition to the physical movement 
of mines into or from national territory, the transfer of title to and control over the mines, but does not involve the 
transfer of territory containing emplaced mines. 
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their Destruction (Anti-Personnel Mine Ban Convention) 52  and the Convention on Cluster 

Munitions (CCM)53. 

       First, if we observe the treaties concerning the Weapons of Mass Destruction, the language 

‘directly or indirectly’ used in the CWC is added to also include transfer under participation of 

anyone else other than the receiver54. We can see the similarity with the language used in the 

NPT and BWC. However, unlike the case of the NPT, the word ‘control’ is not used in the BWC 

and CWC. As for this difference concerning the word ‘control’ in the BWC and CWC, unlike the 

NPT, there is a view on the basis of the analysis that it is because of the necessity of deployment 

for nuclear weapons in the non-nuclear-weapon states55. However, taking the object and purpose 

of these treaties into consideration, it should be interpreted that above-mentioned treaties are also 

accompanied by the right of control over the concerned weapons. 

    This interpretation is apparent in the disposal of the old chemical weapons (OCWs) found in 

Austria but destroyed in Germany. They were destroyed after the transfer of OCWs from Austria 

to Germany in 1997. At that time the Executive Council of the Organisation for the Prohibition of 

Chemical Weapons (OPCW) approved to transport these OCWs to a Chemical Weapons 

Destruction Facility (CWDF) in Munster, Germany, in order to destroy them, on the 

understanding that ‘the OCWs discovered by Austria shall remain under the ownership and 

control of Austria during the process of destruction old chemical weapons (emphasis added)56.’ 

                                                            
52 Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-personnel Mines and on 
their Destruction (Ottawa Convention), 2056 UNTS 211 (entered into force 1 March 1999) 
 Article 2(1) of the Anti-Personnel Mine Ban Convention stipulates that ‘[t]ransfer involves, in addition to the 
physical movement of anti-personnel mines into or from national territory, the transfer of title to and control over the 
mines, but does not involve the transfer of territory containing emplaced anti-personnel mines.’ 
53 The Convention on the Cluster Munitions(entered into force 1 August 2010) 
 Article 2(8) of the CCM stipulates that ‘[t]ransfer involves, in addition to the physical movement of cluster 
munitions into or from national territory, the transfer of title to and control over cluster munitions, but does not 
involve the transfer of territory containing cluster munition remnants.’ 
54 Walter Krutzsch and Ralf Trapp, A Commentary on the Chemical Weapon Convention (Martinus Nijhoff Publisher 
1994): 13. 
55 Mitsuru Kurosawa, The Perspective of the International Disarmament Law: Study of the Nuclear Non-
Proliferation (Yushido 1986): 48-56. 
 This seems to be that the necessity of control over the nuclear weapons especially deployed in Western European 
countries of NATO which are non-nuclear-weapon states. As evidence, the US expressed the view that this 
interpretation allows that their deployment which does not contravene the prohibition of the transfer stipulated in 
Article 2 of the NPT with the condition that the control over the deployed nuclear weapons should be prohibited in 
the context of the NPT. 
56 OPCW Report of the Executive Council on the Performance of Its Activities in the Period from 8 July to 29 June 
2007 OPCW Doc. C-12/3(26 September 2007)9, para. 2.32. 
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Thus the transfer of weapons was allowed with the condition to maintain their ownership and 

control over the weapons. 

        As for the act of transfer, a variety of situations can be supposed. In the case of the CWC, 

the transfer requires an interpretation comprising different kinds of transfer: not only the transfer 

from one place under the jurisdiction of one state party to a place under the jurisdiction to another 

State but also the transfer of ownership or possession of weapons inside or outside the territory of 

a state party to anybody else. Similar interpretation can be applied in the case of NPT and BWC57. 

       On the other hand, the treaties of conventional weapons such as the Anti-Personnel Mine 

Ban Convention and the CCM followed the precedent of the CCW. That is to say, in addition to 

the physical movement of weapons concerned into or from national territory, the transfer of title 

to and control over weapons concerned, but did not involve the transfer of territory containing 

emplaced weapons concerned (the formula in conformity with the protocol II of the CCW). It 

may also be interpreted that the transfer includes importation, exportation, gift and sale58. In the 

case of the ATT, there is a view that it is not settled whether the application of ‘import’ and 

‘export’ is restricted to sales or leases (exchange of arms in return for money) or whether it also 

covers gifts and (free loan)59. Thus, the above-mentioned interpretation of the Anti-Personnel 

Landmine Convention may give us a useful precedent for the interpretation of the ATT. 

 

B. The act of transfer in ATT 

       The ATT defines the transfer by listing the concrete cases such as export, import, transit, 

trans-shipment and brokering. Therefore, the physical movement of conventional arms inside the 

same state party and their international movement in case the conventional arms remain under 

that state’s party’s ownership are not considered as part of the transfer in the ATT60. The ATT 

indicates 5 categories of transfer but even if we examine only the case of export, there are a 

variety of forms such as sales of vessels continuously floating on the sea without returning to the 

port, the transfer of arms to the military base stationed on one state’s party’s territory pursuant to 

                                                            
57 Walter Krutzsch and Ralf Trapp, A Commentary on the Chemical Weapon Convention (n 57): 13-14. 
58 Stuart Maslen, Commentaries on Arms Control Treaties: The Convention on the Prohibition of the Use, 
Stockpiling, Production, and Transfer of Anti-personnel Mines and on Their Destruction (OUP 2004): 128. 
59 Academy Briefing No.3: The Arms Trade Treaty (Geneva Academy of international humanitarian law and human 
rights 2013)20.  
60 Article 2(3) of the ATT stipulates that ‘[t]his Treaty shall not apply to the international movement of conventional 
arms by, or on behalf of, a State Party for its use provided that the conventional arms remain under that State Party’s 
ownership.’ 
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the Status of Forces Agreement (SOFA) under another state party’s control and so forth. 

Professor Weckel points out the broadness of the delegation of obligation stipulated in the ATT 

to municipal law especially in the case of Article 9 (transit and trans-shipment) and Article 10 

(brokering) although he appreciates the explicit inclusion of them in Article 2(2) of the ATT. 

Taking this broadness of delegation into consideration, this section examines the act of transfer in 

the ATT which contains the language of safeguards such as ‘where necessary and feasible’ and so 

forth61. 

       First of all, concerning the transit and trans-shipment, many States do not want to have a 

restriction to their military operation, for example, during the overseas deployment of their troops. 

The final text of Article 2(3) makes it evident that the international movement of conventional 

arms by, or on behalf of, a state party for its use provided that the conventional arms remain 

under that state party’s ownership is out of the scope of the ATT. For the same reason, among the 

disarmament treaties that is linked to the transit of nuclear weapons, the ones transported by 

military vessels became one of the difficult issues to agree during the negotiation. This is the case 

of the supplementary protocol of the Southeast Asian Nuclear-Weapon-Free Zone Treaty 

(SEANWFZ), which allows innocent passage under the UNCLOS. Because conventional 

weapons are more frequently used in military operations, the ATT was obliged to respond to the 

concerns expressed by some states so that the ATT will not be an impediment for their military 

operations. 

  The obligation imposed by the agreed text of Article 9 is applied ‘where necessary and 

feasible’, or, in other words, at the discretion of the state parties. In view of the states that prefer 

the more strict regulation on arms trade, this language seems to be too general. On the other hand, 

for those who have concerns that the transit restriction may hinder their military operation, the 

condition described at the end of this article ‘in accordance with the relevant international laws’ 

along with the provision of Article 2(3) allows the innocent passage of vessels that carry 

conventional weapons under the UNCLOS. 

In this way, these articles convince states to accept the ATT, although this may be a 

hindrance to regulate transit and trans-shipment. If this article did not have such a language of 

safeguards, it might be difficult for the states that have security concerns to accept the ATT 

                                                            
61 Emmanuel Moubitang, ‘ le traite sur le commerce des armes, un tournant historique: DOSSIER SPECIAL’ 
Sentinelle (n 7)5.  
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because they would have only two options i.e. to conclude the ATT with the reservation asserting 

the compatibility pursuant to Article 25 or with the interpretative declaration only where feasible. 

The language in Article 9 may be criticised for the challenges of effective regulation of arms 

transfer. However, for the universalisation of the ATT, the language of Article 9 facilitates the 

conclusion of the ATT despite its loopholes. 

       As for brokering, Article 10 contains the language ‘pursuant to its national laws’ and the 

application of this obligation in this article is also delegated to the municipal law of the states’ 

parties. However, this language also has a positive effect for the universalisation of the ATT, 

because it is not necessary for the signatory states to enact a new law for the conclusion of the 

ATT. On the other hand, in the case of states whose national legislation is not consolidated 

enough to regulate the arms transfer, this may ensue problems, such as the effectiveness for the 

regulation of arms transfer in the states, as is the case with states which suffer quite often from 

armed conflicts. 

       If we examine the concrete case of national legislation, for example, brokering in Japan is 

regulated by Article 25(4) of Foreign Exchange and Foreign Trade Act62 and Article 17(3) of 

Foreign Trade Ordinance63. In the case of the EU, export control is subject to the Council’s 

common position 2008/944/CFSP of 8 December 2008 64  defining common rules governing 

control of exports of military technology and equipment. Thus, in the case of these states where 

an enhanced national export control is enforced, the risk of diversion is low. But even the case of 

Japanese legislation, which has a high standard control, cannot be free of lacunae. For example, a 

locally established subsidiary company in foreign countries that has another legal personality is 

not under the jurisdiction of Japanese authority and there is no explicitly applicable provision in 

the case of the mediator, for which it is also difficult to collect evidence for prosecution. 

                                                            
62 Article 25(4) of Foreign Exchange and Foreign Trade Act of Japan stipulates the obligation to obtain permission 
for the implementation of Service Transactions, etc. 
< http://www.japaneselawtranslation.go.jp/law/detail/?id=21&vm=04&re=01>accessed 23 March 2014 
63 The chapeau paragraph in Article 17(3) of the Foreign Trade Ordinance stipulates that ‘[t]he transactions related 
to the buying and selling of goods involving the movement of goods between foreign states specified by Cabinet 
Order as prescribed in Article 25, paragraph (1), item (ii) of the Act shall be transactions that fall under any of the 
following. These transactions are subject to the permission through procedures specified by the Ordinance of the 
Ministry of Economy, Trade and Industry (emphasis added). 
64 Council Common Position 2008/944/CFSP OJ L 335/99, 13 December 2008. 
This common position obliges member states to ensure that their national legislation enables them to control the 
export of the technology and equipment on the EU Common Military List in conformity with Article 12. 
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      More serious situation may occur in developing countries wherein the risk of diversion is 

relatively high. These countries often do not have an effective national legislation for export 

control. Even though Article 10 obliges the states parties that may include requiring brokers to 

register or obtain written authorization before engaging in brokering to regulate brokering 

activities under their jurisdiction, it is difficult for such countries to effectively regulate brokering. 

 

C. The language of Safeguards and its ambiguity: Are they ‘necessary evils’? 

      In the UNGA session convened to adopt the ATT, the president of the final conference, 

Ambassador Woollcott, explained that he had conducted a series of informal consultations, 

listening to the views of Governments in bilateral, regional, group and open-ended meetings65. 

Despite his huge diplomatic effort, the final conference failed again and this implied the presence 

of divergent views and challenges that were too difficult to resolve. 

       If we cite a view of an international law scholar, who followed the ATT negotiation, he 

observed that the agreed ATT did not encompass drones 66 , military transport helicopters, 

equipment for police force, parts and components of ammunition or items of ammunition and 

loans or free gift of arms67. Furthermore, at the time of adoption of the ATT, many states pointed 

out the problems contained in the ATT by their explanation of vote68. It is therefore necessary to 

persuade these states who expressed negative views at the adoption of the ATT to promote its 

universalisation by eliminating their concern. 

     Article 7, which deals with export and export assessment is the most important element for 

ATT. Article 7(3) stipulates that ‘[i]f, after conducting this assessment and considering available 

mitigating measures, the exporting State Party determines that there is an overriding risk of any 

of the negative consequences in paragraph 1, the exporting State Party shall not authorize the 

export 69 .’ This article is very pertinent if we consider the humanitarian crisis that is a 

                                                            
65 UNGA verbatim record (2 April 2013) UN Doc. A/67/PV.71 (n 3). 
66 When the drones are armed by the conventional arms designated by Article 2(1), they are deemed to be within the 
scope of the ATT. 
67 Emmanuel Moubitang, ‘le traite sur le commerce des armes, un tournant historique: DOSSIER SPECIAL,’ 
Sentinelle (n 7)55-56. 
68 For example, Syria blocked the consensus in the final conference and expressed their reason for opposing the ATT 
as follows: lack of a reference to foreign occupation and the inalienable right of people under such occupation to 
self-determination, the categorical prohibition of the supply of arms to unauthorized non-State terrorist actors and 
groups, definition of the crime of aggression, etc. 
69 The criteria indicated in Article 7(1) of the ATT is as follows: 
‘(a) would contribute to or undermine peace and security; 
(b) could be used to: 
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consequence of the armed conflicts accompanied with serious violation of human rights. 

However, the fundamental challenge is in its characteristic of ambiguity especially in the criteria 

to assess ‘an overriding risk’. For example, the view is expressed that ‘[t]his provision remains 

extremely contentious. Read in concert with the remainder of Article 7, it appears to create a 

significant potential loophole because a transfer that would otherwise be unlawful under the 

article might nevertheless be authorized and ‘legal’ if a state party claims to have determined that 

its effect on peace and security would be positive70.’ 

        In addition to this, some treaties of human rights law contain elements difficult to assess 

even at the stage of fact-finding. For example, the Convention against Torture and Other Cruel, 

Inhuman or Degrading Treatment or Punishment is a typical case71. The difference between 

torture, inhuman or degrading treatment and punishment are often difficult to distinguish among 

them. Another example is the identical case of violation of human rights, which may bring about 

a different judgment72. Thus, the assessment of the situation except in the clear ones such as 

genocide is difficult to perform if it does not rely on a Security Council resolution which can be 

an authoritative policy guidance document. 

      As mentioned above, Article 9 (transit or trans-shipment) and Article 10 (brokering) have the 

language of safeguards such as ‘where necessary and feasible’ or ‘pursuant to its national laws.’ 

This may weaken the obligations of the ATT and it may create loopholes. If we examine only the 

concept of the act of transfer defined in Article 2(1), the ATT has a lot of ambiguity in this 

concept, even though it gives the flexibility for the state parties to implement the ATT. Indeed the 

language of safeguards and the ambiguity play a significant role for the states especially to 

conclude the ATT and to implement the obligations of the ATT. There is another example, 

                                                                                                                                                                                                 
(i) commit or facilitate a serious violation of international humanitarian law; 
(ii) commit or facilitate a serious violation of international human rights law; 
(iii) commit or facilitate an act constituting an offence under international conventions or relating to terrorism to 
which the exporting State is a Party; or 
(iv) commit or facilitate an act constituting an offence under international conventions or protocols relating to 
transnational organized crime to which the exporting State is a Party.’ 
70 The Academy Briefing paper No.3: The Arms Trade Treaty (Geneva Academy of International Humanitarian Law 
and Human Rights law 2013) (n 59): 26. 
71 The Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 1465 UNTS 
85(entered into force on 26 June 1987). 
72 Paul Tavernier, ‘Le Conseil Constitutionnel français et la convention européenne des droits de l’homme,’ Droits-
fondamentaux, No.7 (2009) : 1-12 
 Professor Tavernier points out the possibility of fragmentation of the judgements between the constitutional court of 
the member states and the European court of human rights citing the jurisprudence case ‘Korbely c. Hongrie.’ This 
shows that assessing the concrete case as to whether it constitutes a violation of human rights is difficlult.  
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namely the UNESCO Convention on the Means of Prohibiting and Preventing the Illicit Import, 

Export and Transfer of Ownership of Cultural Property 73 , which has a similarity from the 

viewpoint of transfer of ownership. This convention also uses the language of safeguards such as 

‘as appropriate for each country’ or ‘consistent with national legislation.’ It should be noted that 

even some external documents cited in the ATT also contain language of safeguards with 

ambiguity such as: ‘[I]n accordance with fundamental principles of its domestic law’ in Article 

6(1) of the United Nations Convention against Transnational Organized Crime (UNTOC)74. 

  

4. Conclusion 

       As we have examined above, the ATT has a lot of ambiguity as well as the language of 

safeguards which may create loopholes. Most of these cases are the result of a compromise 

during the treaty negotiation, and some may remember the view of Judge Baxter on soft law 

because of the obscurity in the ATT75. Despite the criticism of the soft legal obligation of the 

ATT, it is a matter of a trade-off between the ambiguity of the treaty and flexibility, so that states 

can conclude that the ATT is considering its national application. As is often the case for other 

treaties, the ATT is not an exception in this regard. Thus, in the case of the ATT, which recorded 

a great number of abstention and opposition, the language of safeguards and its ambiguity are 

‘necessary evil’ for the universalisation of the ATT. 

       On the 24th December 2014, the ATT entered into force. When it comes to the future 

prospects of the ATT, the next target of the ATT process after its entry into force is the 

universalisation of the ATT. At the same time, for each state party, its national application should 

be accelerated to fulfil the obligation of the ATT. The following three points should be 

considered for the effective implementation of the ATT. 

      First, how to ensure the effective regulation of arms transfer at a national level is of great 

importance. Many treaties have been agreed upon as a result of a package deal or ‘compromise’ 

at the last stage. We also encounter many treaties containing the exemption of obligation in the 

                                                            
73 UNESCO Convention on the Means of Prohibiting and Preventing the Illicit Import, Export and Transfer of 
Ownership of Cultural Property,823 UNTS 231(entered into force on 24 April 1974). 
74 United Nations Convention against Transnational Organized Crime, 2225 UNTS 209(entered into force on 29 
September 2003) 
 One of the examples is Article 6(1) of the UNTOC, which is indirectly cited in Article 7(a) (IV), in which 
safeguarded language is used in order to adjust a wide variety of national criminal justice systems in the world. 
75 Alan Boyle and Christine Chinkin, The Making of International Law (OUP 2007): 220. 
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definition clause or in a basic obligation clause, the reservation within the condition not being to 

defeat the object and purpose of the treaties. The ATT is not an exception. In the case of Article 9 

(transit and trans-shipment) and Article 10 (brokering), a large part of the obligations to 

implement these two articles is delegated to state parties. Thus, for the states whose national 

legislation has an escape clause, it is difficult for them to regulate the transfer of conventional 

arms effectively in conformity with the ATT. 

      Second, it is necessary to eliminate the vagueness of the ATT such as ‘overriding risk’ for the 

assessment to implement the obligation of this treaty. The negotiation history tells us that there 

was only a lively discussion on the qualifier ‘overriding’ strongly supported by the US and 

‘substantial’ proposed by Costa Rica and so forth. Unfortunately almost nothing was discussed 

such as what it means concretely or what the actus reus is for the overriding risk76. These 

ambiguous issues were already raised during the negotiation of the ATT, they should be clarified 

by the decisions of the conference of states Parties, its Review Conference as a subsequent 

agreement or subsequent practice stipulated in Article 31(a)-(b) of The Vienna Convention on the 

Law of the Treaties (VCLT)77 . It goes without saying that administrative issues such as the 

establishment of the secretariat based on the Article 18 and its financial mechanism should be 

agreed by the first session of the Conference of States Parties at the latest. 

      Third, we have to consider the strategy to realise the ratification of the ATT by the US which 

is the largest arms trading country. This is the key issue for the universalisation of the ATT, but it 

is in fact deemed to be difficult for the US to ratify the ATT because of internal political factors 

such as the activities of the gun lobby like the National Rifle Association. It should also be noted 

that the constitutional requirement for the ratification of the treaty in the US is very rigid, and as a 

result, it is indeed difficult to ratify the treaty even if the government has the intention to do so78. 

                                                            
76 Reaching Critical will, Arms trade treaty monitor, No.64, 21 March 2013. 
<http://reachingcriticalwill.org/images/documents/Disarmament-fora/att/monitor/ATTMonitor6.4.pdf>accessed 3 
February 2014 
77 Nigel D. White, ‘Interpretation of non-proliferation treaties,’ Non proliferation Law as a Special Regime: A 
Contribution to Fragmentation Theory in International Law (CUP 2012): 118. 
 This article suggests that usefulness of the subsequent agreement or subsequent practice which may contribute to 
clarify e.g., obligation to negotiate the nuclear disarmament in good faith stipulated in Article 6 of the NPT. This 
method of interpretation can be applied for the vague languages in the ATT. See also UNGA draft conclusion of the 
ILC UN Doc. A/CN.4/L.813. 
78 United States Senate, Constitution of the United States, Article II section 2 
The Constitution gives the Senate a share in foreign policy by requiring Senate consent, by a two-thirds vote, to any 
treaty before it may go into effect. The President may enter into ‘executive agreements’ with other nations without 
the Senate's consent, but if these involve more than minor matters they may prove controversial. Therefore, Article II, 
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As a negative consequence, if the US does not conclude the ATT, this will not encourage other 

major arms exporters such as Russia and China to do so. During the adoption of the ATT, 23 

member states abstained and 3 states opposed, it is therefore necessary to encourage these states 

including the US to conclude. To this end, the language of safeguards and its ambiguity contained 

in the ATT may facilitate its universalisation even though these are the products of a compromise 

during the treaty negotiation. 

     It is also of great importance that the universalisation of the ATT can result in a twofold 

control of arms trade both from the supply side and the demand side in the quest for an effective 

control of arms transfer. While the voting record of the adoption of the ATT indicates at the 23 

states’ abstention, it is worth considering a positive aspect of the language of safeguards and its 

ambiguity which may facilitate its universalisation in mitigating the concerns of the member 

states of the UN. It is an undeniable fact that the language of safeguards and its ambiguity may 

create some loopholes. However, in the case of the ATT, these factors may contribute to the 

universalisation of the ATT, even though it should be consolidated by subsequent agreement, 

subsequent practice, or by its future amendment pursuant to Article 20 of the ATT.  

                                                                                                                                                                                                 
Section 2 of the Constitution of the United States stipulates that ‘[h]e(N.B. the President) shall have Power, by and 
with the Advice and Consent of the Senate, to make Treaties, provided two thirds of the Senators present concur.’ 
<http://www.senate.gov/civics/constitution_item/constitution.htm#a2>accessed 19 October 2013 


