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1. Introduction 

Prohibition of the testing of nuclear weapons has been considered an effective measure for 
nuclear disarmament and non-proliferation because it constrains nuclear weapons’ development 
and qualitative improvement and ends in the development of tests for more advanced nuclear 
weapons.1 Therefore, the international community has prioritized prohibition as part of their 
agenda in the field of nuclear disarmament and non-proliferation. Because nuclear weapons 
development programmes have close relationships with national security, prohibition of nuclear 
weapons is a political problem rather than a legal one and legally binding prohibition has been 
very limited.2 This was quite obvious during the Cold War when a number of nuclear tests were 
conducted and only a few treaties, for example, the Antarctic Treaty, had been concluded.3 
Because of concern for environmental damage caused by nuclear testing fallout,4 the Partial Test 
Ban Treaty (PTBT) was signed in 1963,5 and after 30 years, in 1996, the Comprehensive Nuclear-
Test-Ban Treaty (CTBT) was adopted by the United Nations General Assembly (UNGA) and 
opened for signature.6 

The CTBT’s importance as a nuclear disarmament and non-proliferation measure was 
mentioned in the treaty conference documents on the proliferation of nuclear weapons (NPT),7 
which is the cornerstone of the nuclear disarmament and non-proliferation regime. For instance, 
they are ‘[the] principle and objective of the nuclear non-proliferation and disarmament’, which 
was adopted in 1995 at the NPT’s indefinite extension8 and the several final documents of the 

                                                   
1 As for the significance of the prohibition of nuclear tests, the CTBT preamble, paragraph 5 reads: The cession of all 
nuclear weapon test explosions and all other nuclear explosions, by constraining the development and qualitative 
improvement of nuclear weapons and ending the development of testing advanced new types of nuclear weapons, 
constitutes an effective measure of nuclear disarmament and non-proliferation in all aspects.  
2 Marie-Françoise Furet, Expérimentation de l’arme nucléaire et droit international public (Edition Pedone 1966) 
67–68. 
   Although her view was written in the 1960s, it is still valid because of the CTBT’s non-entry into force. See also 
Lisa Tabassi, ‘Nuclear Test Ban: Lex lata or de lege ferenda?’ Journal of Conflict and Security Law(OUP)309-352. 
3 Antarctic Treaty, 402 UNTS 71 (entered into force 23 June 1961). 
4 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion (ICJ Reports 1996) 241, para. 29. 
   This jurisprudence shows explicitly that ‘[t]he existence of the general obligation of States to ensure that activities 
within their jurisdiction and control respect the environment of other States or of areas beyond national control is now 
part of the corpus of international law relating to the environment’. Case concerning the Gabc~kovo-nagymaros 
project (Hungary v. Slovakia) also confirms the obligation to prevent transboundary environmental damage. 
5 1963 Treaty Banning Nuclear Weapon Tests in the Atmosphere, in Outer Space and Under Water (Partial Nuclear 
Test Ban Treaty (PTBT)), 480 UNTS 43 (entered into force 10 October 1963). 
6 Comprehensive Nuclear-Test-Ban Treaty (CTBT), 35 ILM 1439 (adopted as UN Doc A/RES/50/245 (17 September 
1996)). 
7 Treaty on the Non-Proliferation of Nuclear Weapons, 729 UNTS 161 (entered into force 5 March 1970). 
8 Principles and objectives for Nuclear Non-Proliferation and Disarmament, NPT Doc NPT/CONF.1995/32 (Part II), 
Annex, Decision 2. 
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NPT Review Conferences. The former called for the early conclusion of the CTBT negotiation 
and the latter urged the necessity of the treaty’s early entry into force and, additionally, nuclear 
test moratoria before its entry.9 However, the CTBT’s entry into force cannot be expected in the 
near future because of the strict condition stipulated by its entry into force clause10 even 20 years 
after its adoption by the UNGA, despite its important role in nuclear disarmament and non-
proliferation. Eight additional States (‘Annex 2 States’) must ratify the CTBT for its entry into 
force,11 but these States are reluctant to ratify and thus its entry into force is not foreseeable in 
the near future.12 As a result, the non-entry issue was a serious concern, especially when the 
United States Senate refused to ratify the CTBT 13  because the United States has political 
influence on the international trend toward nuclear disarmament. For instance, Asada examined 
legal questions arising from the CTBT’s non-entry into force,14 that is, whether the obligation to 
prohibit nuclear testing that the treaty imposes has acquired customary law status and application 
of Article 18 of the Vienna Convention on the Law of the Treaty (VCLT), which obliges States 
Signatories not to defeat the object and the purpose of the Treaty.15 And then this article concludes,  

Should the United States or any other states whose ratification is necessary for entry 
into force of the CTBT make clear its intention never to become a party to the Treaty, what 
would become of PrepCom and IMS? This would be a legally interesting question but a 

                                                   
9 NPT Doc NPT/CONF.2000/28 (Parts I and II) 14–15; NPT Doc NPT/CONF.2010/50 (Vol. I))* 22–23.  

   The final documents adopted by consensus in 2000 and 2015, the importance of early entry into force of the 
CTBT and moratoria pending entry into force are mentioned in the ‘practical 13 steps’ and ‘conclusion and 
recommendation on follow on’ respectively. 

10 The CTBT Annex 2 lists the 44 States that must ratify the Treaty for it to enter into force. It designates the list of 
States pursuant to Article XIV, i.e. States members of the Conference on Disarmament on 18 June 1996, which 
formally participated in the work of the 1996 session of the Conference and which appear in Table 1 of the 
International Atomic Energy Agency’s April 1996 edition of ‘Nuclear Power Reactors in the World’ and of States 
members of the Conference on Disarmament on 18 June 1996, which formally participated in the work of the 1996 
session of the Conference and which appear in Table 1 of the International Atomic Energy Agency’s December 1995 
edition of ‘Nuclear Research Reactors in the World’. 
11 The CTBT has 183 States Signatories and 166 States Parties as of 21 December 2016. However, Annex 2 States 
that have not ratified are China, Egypt, India, Iran, Israel, DPRK, Pakistan and the United States.  
<https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XXVI-4&chapter=26&lang=en >accessed 
21 December 2016. 
12 UNGA verbatim record, UN Doc A/50/PV.125 (10 September 1996) 3. 

When the General Assembly adopted the CTBT, the representative of India explained her negative vote: ‘I would 
like to declare on the floor of this Assembly that India will never sign this unequal treaty—not now, not later. As long 
as this text contains this article, that treaty will never enter into force’. Therefore, if the India will not fundamentally 
change its nuclear policy, there will be very small possibility that India, one of the Annex 2 States, will not ratify the 
CTBT and thus the CTBT will not enter into force. India also shows its view on the CTBT and its intention not to ratify 
the CTBT in the form of the explanation of its vote during the first committee. 
13 U.S. Senate Roll Call Votes 106th Congress—1st session. 

The United States Senate decisively rejected the Comprehensive Nuclear Test Ban Treaty ((Resolution of 
Ratification to Treaty Document No. 105-28 CTBT) on 13 October 1999, by a vote of 51–48, marking the first time 
that it has defeated a security-related treaty. 

<http://www.senate.gov/legislative/LIS/roll_call_lists/roll_call_vote_cfm.cfm?congress=106&session=1&vote=00
325>accessed 6 June 2015. 
14 Masahiko Asada, ‘CTBT: Legal questions arising from its non-entry-into-force,’ Journal of Conflict and Security 
Law (OUP 2002) 85–122. 
15 Vienna Convention on the Law of Treaties (VCLT), 1155 UNTS 331 (entered into force 27 January 1980). 
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politically tough question.16 
This question, raised almost 15 years ago, became serious because the CTBT’s entry into 

force continued to be very unlikely. Despite the international community’s concerted effort to 
promote the CTBT’s early entry into force, enshrined in a series of final documents of the Article 
XVI Conferences,17 strong momentum for its early entry could not be generated. Considering 
this situation, the present article examines the current legal status of the Comprehensive Nuclear-
Test-Ban Treaty Organization (CTBTO) Preparatory Commission (hereinafter referred to as 
‘CTBTO PrepCom’) and the CTBT verification regime, including the International Monitoring 
System (IMS); the article seeks the possibility of fulfilling the CTBT’s object and purpose despite 
the high likelihood that its non-entry into force will continue.  

 

2 Can the CTBTO Preparatory Commission be an international organisation? 

Most international organisations are nowadays established by preparatory commissions.18 
The same is true in the field of disarmament and non-proliferation. The preparatory commission 
for the International Atomic Energy Agency (IAEA) pursuant to the Annex of the IAEA Statute, 
which forms an integral part of the Statute,19 prepared for the IAEA’s establishment. Furthermore, 
the Preparatory Commission for the Organisation of Prohibition of Chemical Weapons (OPCW) 
prepared for establishment of the OPCW, according to the Paris Resolution adopted at the signing 
ceremony in Paris.20 As for the CTBTO, PrepCom was established pursuant to the Text in the 
Annex to the resolution of the Meeting of States Signatories in New York in November 1996 
(hereinafter referred to as ‘PrepCom Text’).21 After the CTBT’s entry into force, the result of 
preparation by the CTBTO PrepCom will be transferred to the CTBTO according to the first-
session decision of the Conference of States Parties.22 

                                                   
16 See no 14. Masahiko Asada, ‘CTBT: Legal questions arising from its Non-Entry-into-Force,’ 122. 
17 CTBT Art XIV conference document, CTBT Doc CTBT-Art. XIV/2015/6 Annex (27 September 2015) 7–10. 

The first Conference on Facilitating the Entry into Force of the Comprehensive Nuclear Test Ban Treaty, 
convened under Article XIV of the Treaty, was held from 6 to 8 October 1999, in Vienna. Then the Conference on 
Facilitating the Entry into Force of the CTBT will be convened every 2 years until the CTBT’s entry into force (e.g. 
the 9th Conference was held in 2015) and the meeting of CTBT friends was also convened in years when said 
conference was not held. 
18 Anthony Aust, Handbook of International Law, 2nd edition (OUP 2007) 74. 

The preparatory commission is usually a body composed of all the negotiating or signatory states; it is entrusted 
with making necessary arrangements for the treaty entering into force. However, a recent case of the Arms Trade 
Treaty (ATT) does not take the form of a preparatory commission because Art18-3 of the ATT stipulates the 
secretariat as ‘[w]ithin a minimized structure’, to take responsibilities to assist its States Parties. 
19 Statute of the International Atomic Energy Agency (IAEA Statute) Annex, 276 UNTS 3 (entered into force 29 July 
1957).  
20 OPCW Preparatory Commission document, CWC Doc PC-OPCW 1 (13–15 January 1994) 1–2. 
21 CTBT Meeting of States Signatories documents CTBT Doc CTBT/MMS/RES/1(17 October 2015) para 21. 
22 Art 2 paragraph 26(h) stipulates that the initial Conference of States Parties ‘[c]onsider and approve at its initial 
session any draft agreements, arrangements, provisions, procedures, operational manuals, guidelines and any other 
documents developed and recommended by the Preparatory Commission’. In concert with this provision, Art 20 of 
the resolution establishing the Preparatory Commission for the Comprehensive Nuclear Test Ban Treaty (CTBT) 
Organisation stipulates that ‘Rights and assets, financial and other obligations and the function of the commission 
shall be transferred to the Organisation at the first session of the Conference on States Parties’. Art 21 also stipulates 
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Although in general, resolutions are not legally binding, some categories of resolutions 
adopted by international organisations are legally binding. Such is the case with resolutions on 
new members’ admission, on the budget and other matters concerned with the organisation’s 
internal economy.23 In this connection, the PrepCom Text explicitly stipulates its legal status: 
‘The Commission has standing as an international organisation, authority to negotiate and to enter 
into agreement and such other legal capacity as necessary for the exercise of its functions and the 
fulfilment of its purpose (Art 7)’. However, some countries seem doubtful about the PrepCom 
Text’s legal nature, in other words, whether the document is legally binding. For example, during 
its drafting stage, Japan argued that the word ‘shall’ was inappropriate because the Text had 
commonly been understood to be a political document, 24  with the understanding that an 
international organisation shall be established by a treaty and that the PrepCom Text is not a treaty, 
Therefore, it is worth examining the PrepCom Text from the viewpoint of an international 
organisation’s definitions, legal capacity to conclude the treaty, international personality and so 
forth. 

 

A. In relation to the definition of an international organisation 

As for examples of definitions of international organisation, the Vienna Convention on 
Law of the Treaty (VCLT) states, ‘An international organisation is an intergovernmental 
organisation’ (Art 1 (C)) and the Vienna Convention on the Law of the International Organisation 
(VCLTIO) has a similar definition. 25  Neither definition explicitly mentions a constituent 
document; however, it is understood that the expression ‘[i]nternational organisation’ means an 
intergovernmental organisation established among governments. This ‘minimalist’ definition 
clarifies that it does not include ‘non-governmental organizations’. 26  Another example of 
definition comes from Draft Articles on the Responsibility of International Organisations 
(DARIO) by the International Law Commission in 2011. As DARIO Art 2-2 stipulates that 
‘’international organization’ means an organization established by a treaty or other instrument 
governed by international law and possessing its own international legal personality’,27  the 
requirement for establishing an international organisation is, first, to be established by a treaty or 
other instrument, second, to be governed by international law and third, to possess its own 

                                                   
that ‘the commission shall remain in existence until the conclusion of the first session of the Conference of States 
Parties’.  
23 Vaughan Lowe, International Law (OUP 2007), 91. 
24 See n 14. Masahiko Asada, ‘CTBT: Legal questions arising from its non-entry-into-force,’ Journal of Conflict and 
Security Law, 106. 
25 Vienna Convention on the Law of Treaties between States and International Organizations or between 
International Organizations (VCLTIO), 25 ILM 543(1986), (adopted 21 March 1986, not yet entered into force as of 
31 May 2016). 
26 Olivier Corten and Pierre Klein, The Vienna Convention on the law of treaties: A commentary vol. I (OUP 2011) 
52–53. 
27 UN Res 66/100 UN Doc A/RES/66/100 (27 February 2012) 2–17.  
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international legal personality (emphasis added). If we examine the CTBT according to the 
DARIO definition, the CTBTO, which will be established pursuant to Art 2-1 after the CTBT’s 
entry into force, is undeniably an international organisation that fulfils the aforementioned 
requirements. Therefore, it is necessary to examine whether the PrepCom Text falls into the 
category of ‘a treaty’ or ‘other instrument’ whose scope is intended to include instruments, such 
as resolutions adopted by an international organization or by a conference of States,28 and this 
depends on the PrepCom Text’s legal interpretation. 

First, the broadest interpretation of the constituent document’s requirement for establishing 
an international organisation is that ‘other instrument’ may include non-legally binding 
documents, such as UNGA Resolutions. If this is the case, the PrepCom Text falls into the 
category of constituent document for an international organisation and thus the Preparatory 
Commission is an international organisation. At this juncture, Brownlie observes,  

It may be noted also that, while an organization with legal personality is normally 
established by treaty, which is by no means necessary and the source could equally be the 
resolution of a conference of states or a uniform practice. The constitutional basis of the 
United Nations Conference on Trade and Development (UNCTAD) and of the United 
Nations Industrial Organization (UNIDO) must be found in resolutions of the General 
Assembly.29 

This approach is consistent with the interpretation that the PrepCom Text is a non-legally binding 
document and is also exactly aligned with the DARIO definition’s requirement. In this connection, 
one view proposes the concept of a soft law organisation established by soft law instruments.30 
However, this idea also lies within the sphere of Brownlie’s doctrine for international 
organisations. 

Second, contrary to the broader approach, mentioned above, the strictest approach for the 
requirement of establishing an international organisation is that the constituent document should 
be limited to a treaty alone, taking the very nature of intergovernmental organisation as based on 
the agreement among governments. In this case, the scope of the constituent document for an 
international organisation is narrower than that of DARIO. If that is the case, the CTBTO’s 
Preparatory Commission is not an international organisation because the PrepCom Text is not a 
legally binding document. As mentioned, for example, during negotiation of the PrepCom Text, 
Japan requested deletion of the word ‘shall’, which implies a legally binding character: It seems 
that a preparatory commission is just an entity that will be transformed into a fully-fledged 
international organisation after the CTBT’s entry into force and thus the preparatory commission 

                                                   
28 Olivier Corten and Pierre Klein (n 26) 52–53. 
29 Ian Brownlie, The Principles of Public International Law (OUP 2008) 678. 
30 Anne Peters, ‘Membership in the Global Constitutional Community,’ The consitutionalisation of international law 
(OUP 2009) 71–72. 
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cannot be regarded as an international organisation.31 Similar views on this approach are also 
found in the discussion concerning INTERPOL’s legal status, in other words, whether it is an 
international organisation.32 In the 2000 INTERPOL General Assembly, Japan expressed the 
interpretation that INTERPOL is an international organisation of criminal police, not an 
international organisation strict sensu. Chile expressed a similar view, which the law of 
international organisation distinguishes between an international intergovernmental organisation 
and an international non-governmental organisation and that the former is established based on a 
treaty.  

Third, between these two approaches lies the middle ground: the United Kingdom’s 
interpretation, which considers the PrepCom Text a special form of treaty termed ‘a Text’.33 In 
this case, the PrepCom is deemed an international organization in conformity with DARIO’s 
definition because the constituent document is legally binding. Austria interprets similarly, 
concluding that the headquarter agreement with CTBTO PrepCom at its establishment conferred 
international legal personality, privilege and immunity—prima facie evidence that the CTBTO 
PrepCom is an international organisation.34 

 

B. Legal capacity to conclude the treaty and international legal personality 
First, as for legal capacity to conclude the treaty, the CTBT endows the organs of CTBTO, 

i.e. the Conference of States Parties and the Executive Council, the capacity to conclude treaties 
along with privilege and immunities.35 On the contrary, the PrepCom Text, Art 7 stipulates the 
authority to negotiate and enter into agreements and such other legal capacity as necessary for the 
exercise of its functions and the fulfilment of its purpose. Thus, if the CTBTO PrepCom is 
                                                   
31 ‘Explanatory note of the Comprehensive Nuclear Test Ban Treaty,’ Japanese Ministry of Foreign Affairs, April 
1997, 1–4. 

This explanatory note was prepared for approval of CTBT ratification by the Japanese Diet and it does not 
specify the financial obligation incurred for the Preparatory Commission, although the ‘Ohhira three principles’ 
oblige the Government to obtain the Diet’s approval for politically, legally and financially important issues in order to 
ratify the treaties in Japan. 
32 Laurent Grosse, ‘L’Accord de siège de 2008 entre la France et INTERPOL, Annuaire Français de Droit
International, Vol. 54 (2008) 618.  
33 Anthony Aust, The modern treaty law and practice, 2nd edition (CUP 2007) 250–253. 

  This UK interpretation corresponds to Art 2-1(a) of the VCLT, stipulating that ‘[t]reaty’ means an international 
agreement concluded between States in written form and governed by international law, whether embodied in a single 
instrument or in two or more related instruments and whatever its particular designation. 
34 CTBTO Preparatory commission report, CTBT Doc CTBT/PC/I/11/Add.1 (20 November 1996) 15. 

Art 9 of the Headquarter agreement stipulates for judicial personality and immunity from suit as below. 
 ‘The Commission shall possess juridical personality. It shall have the capacity: 

(a) To contract; 
(b) To acquire and dispose of immovable and movable property; 
(c) To institute legal proceedings’. 
35 The CTBT foresees three types of agreements whose privilege and immunities clause contained therein are 
applicable: first, the agreement between the organisation and the States Parties; second, the agreement between the 
Organisation and Austria, the host country; and third, the CTBT itself (Art 2-57); furthermore Art 22 of the PrepCom 
Text, which stipulates privilege and immunity that correspond only to the host country agreement with Austria and 
thus its scope is limited to privilege and immunity ‘as an international standing’ and that are accorded to the 
delegation accredited to the CTBTO PrepCom. 
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regarded as an international organisation, it has legal capacity pursuant to Art 7 of the PrepCom 
Text. In fact, the CTBTO PrepCom concluded several relationship agreements with other 
international organisations, such as the United Nations.36 

In this connexion, in the Advisory Opinion of the International Court of Justice (ICJ), the 
Legality of Use by a State of Nuclear Weapons in armed conflict shows that ‘[t]he powers 
conferred on international organizations are normally the subject of an express statement in their 
constituent instruments’.37 Thus the capacity conferred on an international organisation is based 
on an expressed statement in the constituent document. As for an international organisation’s 
capacity to conclude treaties, VCLTIO, Art 6 stipulates, ‘The capacity of an international 
organisation to conclude the treaties is governed by the rules of that organisation.38 Considering 
these facts, in the case that the CTBTO PrepCom is an international organisation, the Preparatory 
Commission is deemed to have legal capacity to conclude treaties within the scope conferred by 
the PrepCom Text. 

Second, when it comes to an international organisation’s legal personality, the ICJ’s advisory 
opinion, Reparation for injuries suffered in the service of the United Nations (Folke Bernadotte 
case), mentions, ‘The court has come to the conclusion that [w]hat it does mean is that it is a 
subject of international law and is capable of possessing the international rights and duties and 
that it has capacity to maintain its rights by bringing international claims’.39  The litigation 
brought to the International Labour Organization (ILO) tribunal, in which staff of the Provisional 
Technical Secretariat brought suit and the PrepCom became a respondent, is prima facie evidence 
that the CTBTO PrepCom fulfils the requirement of having an international legal personality.  

Furthermore, it is necessary to have facility agreement or arrangement to govern the legal 
aspect of IMS facilities located in the territory of States Parties, in conformity with provisions 
related to the CTBT’s verification regime.40 Similarly, one task for the PrepCom is to develop a 
model agreement or arrangement for International Monitoring Stations pursuant to PrepCom Text, 

                                                   
36 Agreements concluded by the CTBTO; Agreements with other international organizations. 

For example, the Preparatory Commission concluded an international agreement with the United Nations, United 
Nations Development Programme and the World Health Organisation (WHO), etc., in total with seven international 
organisations. <http://www.ctbto.org/member-states/legal-resources/>accessed 14 May 2015. 
37 See n 4. Legality of the Use by a State of Nuclear Weapons in Armed Conflict, Advisory Opinion (ICJ Reports 
1996) 78–79, para 25. 
38 See n 26. VCLTIO, 25LLM (543). 

Art 2-1(j) stipulates that the ‘rules of the organisation’ means, in particular, the constituent instruments, decisions 
and resolutions adopted in accordance with them and established practice of the organisation. 
39  Reparation for injuries suffered in the service of the United Nations, Advisory Opinion (ICJ Reports 1949) 178–
179. 
40 The CTBT Protocol, Art 4, part 1 stipulates that ‘[i]n accordance with appropriate agreements or arrangements and 
procedures, a State Party or other State hosting or otherwise taking responsibility for International Monitoring System 
facilities and the Technical Secretariat shall agree and cooperate in establishing, operating, upgrading, financing and 
maintaining monitoring facilities, related certified laboratories and respective means of communication within areas 
under its jurisdiction or control or elsewhere in conformity with international law. Such cooperation shall be in 
accordance with the security and authentication requirements and technical specifications contained in the relevant 
operational manuals … (the following part is omitted)’. 
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Art 12 (b),41 and it has already concluded facility agreements with 47 countries.42 Therefore, 
PrepCom’s practice as an international organisation with international legal personality has been 
accumulating over the years; so, the CTBTO PrepCom’s legal status should be interpreted as an 
international organisation with an international legal personality.  

Moreover, the ILO Administrative Tribunal already decided that it can exercise its 
jurisdiction to the PrepCom as an international organisation. In fact, the PrepCom has already 
responded to lawsuit actions as a litigant party in several cases.43 The rationale for jurisdictional 
recognition by the ILO Administrative Tribunal was the constituent document for the CTBTO 
PrepCom,  

endowing it with attributes pertaining to intergovernmental organizations, including the 
necessary privileges and immunities, should be considered as constituting such an act, 
especially as it has been implemented in the host State by an agreement granting the 
Commission immunity from legal process.44  
Taking these elements into account, the CTBTO Preparatory Commission should be 

interpreted as at least a de facto international organisation because it has an international legal 
personality and is governed by international law, subsequent to practice pursuant to VCLT, Art 
31-3(b)45 because it has a number of accumulated practices as an international organisation. 

  
C. Financial obligation for the assessed contribution 

Another issue arising from the CTBT’s non-entry into force is that of financial obligation for 

                                                   
41 Draft agreement/arrangement between the preparatory commission for the comprehensive nuclear-test-ban treaty 
organization and the government of x on the conduct of activities, including post-certification activities, relating to 
international monitoring facilities for the comprehensive nuclear-test-ban treaty. 
<https://www.ctbto.org/fileadmin/user_upload/legal/2003_Model_Facility_Agreement_English.pdf>accessed 21 June 
2015. 
42 ‘Notes & quotes,’ CTBTO SPECTRUM 8 (July 2006) 4. 

The article ‘Notes & quotes’ in this issue, published in 2006, indicates that the Preparatory Commission concluded 
facility agreements with eight States and interim Exchange of Letters (E/L) governing the conduct of activities at 
their respective stations with one country in Southeast Asia, the Pacific and the Far East (SEAPFE) regions. On the 
other hand, currently, the Preparatory Commission concluded facility agreements with 47 countries not including 
Japan. Thus, we can deduce that Japan concluded the E/L in lieu of the facility agreement. 
<http://www.ctbto.org/member-states/facility-agreements/> accessed 31 January 2016.  
43 ILO Administrative Tribunal, Judgment No. 2524, Ms F.V. against the Preparatory Commission for the 
Comprehensive Nuclear Test Ban Treaty Organization (CTBTO Preparatory Commission). 
  In this case, Represented P-3 Radionuclide Officer was in claim of harassment and mobbing related to decision not 
to extend a contract and the CTBTP Preparatory Commission responded to this suit. 
<http://www.ilo.org/dyn/triblex/triblexmain.fullText?p_lang=fr&p_judgment_no=2524&p_language_code=EN>acce
ssed 9 May 2015. 
44 ILO Doc GB.276/PFA/15, 25 October 1999, Recognition of the Tribunal’s jurisdiction by the Preparatory 
Commission for the Comprehensive Nuclear Test Ban Treaty Organization (CTBTO Preparatory Commission). 
45 Gerhard Hafner, ‘Subsequent agreement and practice: Between interpretation, informal modification and formal 
amendment,’ Treaties and subsequent practice (OUP 2013) 118.  

 This article indicates, ‘In practice, however, states are free to change the interpretation at any time. This result is 
similar to the view that a state can make interpretative declaration at any time according to Guideline 2.4.8. of the 
ILC’s Guide to Practice according to which, unless the treaty provides otherwise, an interpretative declaration may be 
modified at any time’. Thus, the length of time to form a subsequent practice is not specified and the evidence of 
accumulation is more important.          
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assessed contributions. For example, Colombia and Guatemala made interpretative declarations 
at the time of their ratifications due to difficulties paying their assessed contributions. The 
Government of Colombia declares that financial obligations arising from the present instrument 
shall not become payable until the Treaty has entered into force and shall not have retroactive 
effect. The Government of Guatemala declares that the financial obligations arising from the 
present Treaty will become payable only from the Treaty’s date of entry into force and shall not 
have retroactive effect.46 Despite the fact that Columbia is one of the Annex 2 States whose 
ratification is necessary for the CTBT’s entry into force, Columbia could not ratify the CTBT 
because of certain constitutional impediments arising from the prohibition of paying retroactive 
assessments.47 It finally ratified the CTBT in 2008. These interpretative declarations imply that 
these countries do not recognise the financial obligation to pay assessed contributions on the basis 
of the PrepCom Text as a legal obligation before the CTBT’s entry into force. They refused 
payments as a financial obligation. As Columbia expressed in the UNGA and the Conference 
facilitating entry into force, although Columbia considers the CTBT an important measure for 
nuclear disarmament and non-proliferation, it was difficult for that country to consider the 
CTBTO PrepCom an international organisation due to the constitutional restraint. 

Although Japan’s explanatory note on approval of the Diet’s ratification mentions the 
obligation to pay the assessed contribution after CTBT ratification, no obligation to pay the 
assessed contribution for the CTBTO PrepCom is mentioned.48 Even though internationally the 
source of authority for the obligation to pay the financial contribution is the PrepCom Text’s Art 
5(a), Japan considers this document non-legally binding. But from the viewpoint of Japanese 
Municipal law, this assessed contribution is paid on the basis of the Ministry of Foreign Affairs 
Establishment Act, Art 4-3,49 and this action seems contradictory.  

                                                   
46 Comprehensive Nuclear Test Ban Treaty, New York, 10 September 1996: Declarations and Reservations.   
<https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XXVI-4&chapter=26&lang=en#EndDec 
>accessed 19 May 2016. 
47 Statement by H. E. Ambassador Claudia Brume de Barberi, UNGA First Committee general debate, 3 October 
2006.  

Columbia ratified the CTBT without constitutional amendment to the 1991 constitution (its amendment in 2006 is 
not related to the CTBT ratification). This means that Columbia ratified the CTBT by changing its interpretation.  
<http://www.reachingcriticalwill.org/images/documents/Disarmament-
fora/1com/1com06/statements/Colombiaoct3.pdf>accessed 12 May 2015.   
48 ‘Explanatory note of the Comprehensive Nuclear Test Ban Treaty’, Japanese Ministry of Foreign Affairs (April 
1997) 6. 

This explanatory note lists national implementation measures after the CTBT’s ratification as amendment to the 
amendment of the Act on the Regulation of Nuclear Source Material, Nuclear Fuel Material and Reactors (Act No. 
80/1997. This act will not be effective before the CTBT’s entry into force) and the obligation to pay the assessed 
contribution. 
49 Administrative project review sheet for FY2014: financial contribution to the Preparatory Commission of CTBTO, 
Japanese Ministry of Foreign Affairs. 

This document indicates that the Act for Establishment of the Ministry of Foreign Affairs, Art 4-3 provides the 
authority to pay the assessed contribution for the CTBTO Preparatory Commission in Japan’s municipal legislation. It 
stipulates, as one of the tasks conferred to the Ministry, participation, representing the Government of Japan to the 
United Nations, other international organisations, international conferences and international frameworks (hereinafter 
referred to as ‘international organisations’ and its cooperation with international organisations). Thus, regardless of 
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As for the assessed contribution for the CTBTO, CTBT Art 2-9 stipulates: 
 The costs of the activities of the Organization shall be met annually by the States 

Parties in accordance with the United Nations scale of assessments adjusted to take into account 
differences in membership between the United Nations and the Organization. 
 Then PrepCom Text, Art 5-a stipulates:  

The cost of the Commission and its activities, including those of Provisional 
Technical Secretariat, shall be met annually by all States Signatories, in accordance with 
United Nations Scale of assessment adjusted taking account of the differences between the 
United Nations membership and States Signatories and the timing of signature.  
Although the obligation to pay the assessed contribution for the CTBTO and that of the 

CTBTO PrepCom differ, CTBT Art 2-10 also stipulates, ‘Financial contributions of States Parties 
to the Preparatory Commission shall be deducted in an appropriate way from their contributions 
to the regular budget respectively’. Thus, the decision of the first Conference of States Parties 
authorise to accept amounts paid during the period of the PrepCom as part of payment for the 
CTBTO’s regular budget after the CTBT’s entry into force. This means a sort of advance payment 
of the assessed contribution for the future CTBTO. Thus, in concert with CTBT, Art 2-10, the 
assessed contribution for the PrepCom50 will be an integral part of the financial contribution to 
the future CTBTO. Furthermore, the assessment scale is decided by the PrepCom pursuant to 
PrepCom Text, Art 5(a),51 and this aligns with the ICJ’s jurisprudence.  

According to the ICJ’s advisory opinion, certain United Nations expenses (Article 17, 
paragraph 2 of the Charter) are apportioned by the UNGA: ‘[T]he General Assembly is also given 
the power to apportion the expenses among the Members and the exercise of the power of 
apportionment creates the obligation, specially stated in Article 17, paragraph 2 of each Member 
to bear that part of the expenses which is apportioned to it by the General Assembly52’. This 
mandatory character of the obligation to pay the assessed contribution for the Preparatory 
Commission in conformity with Art 5-a of PrepCom Text, is evidence that the PrepCom Text has 
a legal effect. It also indicates that the CTBTO PrepCom has legal status as an international 

                                                   
whether the CTBTO PrepCom is an international organisation or not, this payment is regarded as international 
cooperation stipulated in this paragraph. 
<http://www.mofa.go.jp/mofaj/annai/yosan_kessan/kanshi_kouritsuka/gyosei_review/h25/h24jigyo/saisyu/pdfs/129.p
df> accessed 14 May 2015. 
50 See n 22. CTBT Doc CTBT/MMS/RES/1(17 October 2015) para 5 (b). 
    Art 5-b of the PrepCom Text stipulates, ‘A States Signatory which has not discharged in full its financial 
obligations to the Commission within 365 days of receipt of the request for payment shall have no vote in the 
Commission, until such payment is received’. The commission is thus endowed with its own coercive power for 
States signatories with unpaid arrears by suspending the right of vote.  
51 CTBTO Preparatory Commission’s report CTBT Doc CTBT/PC-45/WGA/1 (29 October 2015) 5. 
   For instance, the scale of assessment for the years 2016 and 2017(contained in document CTBT/PTS/INF.1336) is 
authorised by the PrepCom on the basis of the recommendation by Working Group A of the PrepCom, which is in 
charge of administrative and budgetary issues. 
52 Certain expenses of the United Nations (Article 17, paragraph 2 of the Charter), Advisory opinion of 20 July 1962,
(ICJ report 1962) 164.  
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organisation despite the CTBT’s non-entry into force. 
  

3. Pursuit for effectiveness of the CTBT as a non-entry-into-force treaty 

A. Possibility of provisional application 

Because of the CTBT’s long non-entry into force, some views are expressed in favour of 
its provisional application. For example, referring to the case of the Treaty on Conventional 
Armed Forces in Europe (CFE)53 and the Agreement relating to the Implementation of Part XI 
of the United Nations Convention on the Law of the Sea of 10 December 1982,54 Jonson proposed 
to submit a draft agreement to make the CTBT enter into force and to adopt it by vote so that its 
fundamental obligation can be imposed.55 Anastassov also proposed the idea of an operational 
protocol for the CTBT’s provisional application.56  

When it comes to cases of provisional application with regard to international organisations 
before their constituent instruments’ entry into force, the third report on treaties’ provisional 
application by Juan Manuel Gomez-Robledo, Special Rapporteur, cites many interesting cases.57 
For example, provisional application of the International Civil Aviation Organisation (ICAO) and 
the World Health Organisation (WHO) was intended for quick operationalisation’s functional 
necessity of their treaty implementation regimes. Additionally, conventional disarmament 
treaties—the Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of 
Anti-personnel Mines and on their Destruction (Ottawa Convention), 58  the Convention on 
Cluster-Munitions (CCM)59 and the Arms Trade Treaty (ATT)60—contain especially dedicated 
provisions for provisional application. However, a distinctive feature of provisional application 
in non-proliferation treaties, in comparison to conventional arms disarmament treaties, is the 
limited number and scope of clauses provisionally applied. Core non-proliferation prohibitions 
and restrictions are not provisionally applied. 61  The CTBT, however, has no provisional 
application clause, but the last sentence in Art 4-1 stipulates, ‘At entry into force of this Treaty, 
the verification regime shall be capable of meeting the verification requirements of this Treaty’. 

                                                   
53 Treaty on Conventional Armed Forces in Europe (CFE), 30 ILM 1(1991) (provisionally entered into force 17 July 
1992). 
54 Agreement relating to the Implementation of Part XI of the United Nations Convention on the Law of the Sea of 
10 December 1982, 1836 UNTS 42 (entered into force 26 July 1996). 
55 Rebecca Jonson, ‘Is it time to consider provisional application of the CTBT?’ Disarmament Forum (UNIDIR 2006) 
29–37. 
56 Angel Astanassov, ‘Can the Comprehensive Nuclear Test Ban Treaty be implemented before entry into force?’ 
Netherlands International Law Review, LV: 73-97 (TMC 2008) 96–97. 
57 UNGA report for international law commission, UN Doc. A/CN.4/687* (5 June 2015), paras. 89–94, 18–19. See 
also UN Doc A/AC.138/88 (12 June 1973) 1–40. 
58 Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-Personnel Mines and on 
their Destruction (Ottawa Convention), 2056 UNTS 211(entered into force 1 March 1999). 
59 Convention on Cluster-Munitions (CCM), 48 ILM 357 (2010) (entered into force 1 August 2010). 
60 Arms Trade Treaty (ATT), 52 ILM 985 (2013), (entered into force 14 December 2014). 
61 Andrew Michie, ‘Provisional application of non-proliferation treaties,’ Non-proliferation Law as a Special 
Regime; A contribution to fragmentation theory in international law (CUP 2012) 84. 
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By interpretation then, that the CTBT verification regime should be established before the 
CTBT’s entry into force is crystal clear. 

The VCLT provides two types of provisional application, i.e. (a) the treaty itself so 
provides; or (b) the negotiating States have in some other manner so agreed.62 However, the 
CTBT has no explicit provision for provisional application; and, therefore, seeking the possibility 
of agreement in some other manner pursuant to VCLT, Art 25-1(b) is necessary. Although both 
Jonson and Astanassov’s aforementioned proposals are theoretically feasible, they would risk 
lessening the Treaty’s support among some who have already ratified63 because both proposals 
would add another legally binding document to the CTBT. For the time being at least, the 
international community does not have the political will to support these proposals. This article 
thus proposes feasibility of the CTBT’s provisional application, even before its entry into force, 
in some other manner so agreed. Therefore, as far as the PrepCom Text can be regarded as 
evidence of ‘in some other manner so agreed,’ in conformity with the VCLT, the CTBT can 
provisionally be applied within the PrepCom Text’s scope. 

 

B. Provisional operation of the verification regime 

 ‘Provisional operation’ of the CTBT verification regime, which the Preparatory 
Commission has already considered and implemented on the basis of the PrepCom Text, is an 
example of provisional application of the CTBT.64 The verification regime is defined by CTBT, 
Art 4-1: ‘In order to verify compliance with this Treaty, a verification regime shall be established 
consisting of the following elements: (a) An International Monitoring System (IMS); (b) 
Consultation and clarification; (c) On-site inspections and (d) Confidence-building measures’. 
Indeed, this article perceives relationships with these four elements, so examining each element 
of the CTBT verification regime in relation to provisional application is worthwhile.  

First, the IMS can be implemented within the competence of the Provisional Technical 
Secretariat conferred by the PrepCom Text. 65  The PrepCom Text, Art 5(c) authorises the 
                                                   
62 Art 25 of VCLT stipulates for provisional application as follows: 
‘1. A treaty or a part of a treaty is applied provisionally, pending its entry into force if: 
(a) The treaty itself so provides; or 
(b) The negotiating States have in some other manner so agreed. 
2. Unless the treaty otherwise provides or the negotiating States have otherwise agreed, provisional application of a 
treaty or part of a treaty with respect to a State shall be terminated if that State notifies the other States, between 
which the treaty is being applied provisionally, of its intention not to become a party to the treaty’. 
63 Sabine Bauer and Cormac O’Reilly, ‘The Comprehensive Nuclear Test Ban Treaty Organisation (CTBTO): 
Current and future role in the verification regime of the Nuclear Test Ban treaty,’ Nuclear Non-Proliferation in 
International law, Vol II Verification and Compliance (Springer 2015) 140–141.  
64 CTBTO Preparatory Commission report CTBT Doc CTBT/PC-14/1/Annex II, 11 May 2001, 6–7. 
 After 5 years of the CTBT being open for signature in 2001, the PrepCom began to examine provisional operation 
of the IMS network, based on the recommendation of the PrepCom task the PTS to implement recommendations 
regarding provisional operation and maintenance of IMS facilities. Even today, the possibility of the CTBT’s entry 
into force is not expected in the near future; thus it should be noted that provisional operation should be continued 
from now on. 
65 See n 21. CTBT meeting of States Signatories resolution CTBT Doc CTBT/MMS/RES/1, para 5 (c). 
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PrepCom to use funds provided by States Signatories to meet necessary costs arising from its 
functions and purposes, including capital investments and operating and maintenance costs to 
establish and, pending their formal commissioning, to operate provisionally as necessary the 
International Data Centre (IDC) and the International Monitoring System networks provided for 
in the Treaty. This means that provisional IMS operation, including the IDC is also supported 
financially. Since the PrepCom Text was drafted carefully and precisely for IMS operation, it 
premises that the IMS will be operated provisionally before the CTBT’s entry into force.  

Second, as for consultation and clarification, there is no real case that corresponds to the 
situation stipulated by CTBT provisions, Art 4, sub-paragraphs 29–33. However, before the 
CTBT’s entry into force, in case of doubtful events concerning nuclear test explosions, States 
Signatories can perform a clarification, similar to that defined in the aforementioned paragraphs 
for consultation and clarification, on the basis of mutual understanding. In this connection, 
although CTBT, Art 4–31 allows States parties to exercise the ‘the right to request the Director-
General to assist in clarifying any matter, which may cause concern about possible non-
compliance with the basic obligations of this Treaty’, the PrepCom Text that lists tasks of the 
Preparatory Commission refers only to ‘procedures for the conduct’. Thus, because it should be 
interpreted that only the exercise of this ‘right’ serves to develop the ‘procedure for the conduct’, 
in case of doubtful events concerning nuclear explosions, provisional application can be justified 
before the CTBT’s entry into force as agreed in the PrepCom Text. There would be a similar 
restraint on whether the Provisional Technical Secretariat can provide ‘appropriate information in 
the possession of the Technical Secretariat relevant to such a concern’ because what the 
Provisional Technical Secretariat can perform is within the competence conferred by the PrepCom 
Text. 

Third, for on-site inspection (OSI), authorisation of the CTBTO Executive Council is 
prerequisite prior to commencement of OSI procedure, the details of which are stipulated in the 
CTBT Protocol, Part II. The CTBT confers such OSI-related competence on the Executive 
Council as ‘a decision on on-site inspection request no later than 96 hours after the receipt of the 
request from the requesting States Parties (Art 4-46)’, a decision on the extension request (Art 4-
49), review the inspection report and any material provided pursuant to paragraph 64 (Art 4-65) 
and a decision on further action (Art 4-66). Conducting an on-site inspection is thus impossible 
because the competent decision making organ does not exist before the CTBT’s entry into force.  

                                                   
The PrepCom Text foresees the possibility of some components of the IMS to be operated provisionally because of 

the limit arising from the CTBT’s non-entry into force. 
[(c) The Commission shall, between the time the Treaty is opened for signature and the conclusion of the initial 

session of the Conference of the States Parties, use funds provided by the States Signatories to meet the necessary 
costs arising from its functions and purposes, including the capital investments and operating and maintenance costs 
to establish and, pending their formal commissioning, to operate provisionally as necessary the International Data 
Centre and the International Monitoring System networks provided for in the Treaty … (emphasis added and the rest 
is omitted)]. 
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Fourth, confidence building measures are designed to:  
(a) [c]ontribute to the timely resolution of any compliance concerns arising from possible 

misinterpretation of verification data relating to chemical explosions and (b) assist in the 
calibration of the stations that are part of the component networks of the International 
Monitoring System.  
It is an obligation to cooperate to ‘on a voluntary basis, provide the Technical Secretariat 

with notification of any chemical explosion using 300 tonnes or greater of TNT-equivalent 
blasting material detonated as a single explosion’ (emphasis added) pursuant to the CTBT 
Protocol, Part III. Therefore, even after the CTBT’s entry into force, the Confidence Building 
Measure is to be implemented voluntarily; thus, before entry into force, States Signatories can 
cooperate to provide information in conformity with these provisions66. In fact, there is already a 
useful example for the IMS network’s calibration.67 

In conclusion, components of the CTBT verification regime, which can be implemented 
before its entry into force, are IMS including the IDC, Consultation and Clarification and the 
Confidence Building Measure. Especially the fact that the IMS can be operational even before 
the CTBT’s entry into force is critically important in order to ensure the CTBT’s effectiveness 
despite legal constraint arising from its non-entry into force. In contrast, OSI cannot be conducted 
before the CTBT’s entry into force and the PrepCom Text lists the PTS tasks only for OSI to 
develop the draft OSI operational manual and the list of inspectors. Preparation before entry into 
force is thus limited in comparison to other elements of the verification regime that ‘shall be 
capable of meeting the verification requirements of this Treaty’. 
 

4. Conclusion 

This article examined the legal status of the CTBTO PrepCom and the possibility of the 
provisional application of the CTBT by focusing on the verification regime to understand if the 
object and purpose of the CTBT can be achieved before the CTBT’s entry into force. Thus, this 
article concludes that, even before the CTBT’s entry into force, the provisional application of the 
CTBT is feasible as some part of the CTBT verification regime, which is operated provisionally 
by the CTBTO Preparatory Commission, within the competence conferred by the PrepCom Text. 
This seems the only option during the CTBT’s non-entry-into-force, which is expected to be long, 
without additional ‘agreement’ by States Signatories. Despite the CTBT’s non-entry-into-force, 

                                                   
66 CTBTO Preparatory Commission report CTBT Doc CTBT/PC-9/1/Annex II,, 30 August 1999, 26-32. 
Draft guidelines and reporting formats for the implementation of confidence-building measures and the establishment 
of a chemical explosion database was agreed and thus the provisions for confidence-building measures are expected 
to be conducted in accordance with the provision of the CTBT on the basis of this decision. 
67 Yefim Gitterman et al., ‘Large scale controlled surface explosions at Sayarim, Israel at different weather patterns, 
for infrasound calibration of the international monitoring system’, Monitoring Research Review (Research Gate 
2011) 766–777. 
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the IMS network’s detection capability was demonstrated through several nuclear tests, strongly 
condemned by the international community, conducted by India, Pakistan and the DPRK. Such 
detection capacity deters tempted States from conducting nuclear tests secretly. In other words, to 
some extent, provisional CTBT application enables it to achieve its objective and purpose. Facts 
show that the number of nuclear tests decreased drastically after the CTBT opened for signature 
in 1996.68 

As a matter of fact, because the CTBT’s entry into force cannot be foreseen in the near 
future, it is thus imperative to enhance the CTBT’s normativity during its non-entry into force. At 
this juncture, it goes without saying that the international community should promote the CTBT’s 
signature and ratification by those states that have not yet done so, focusing in particular on Annex 
2 States. However, we must also understand current international political reality: that the CTBT’s 
provisional operation of its verification regime should be entrusted to the CTBTO PrepCom for 
the time being because of the CTBT’s long non-entry into force. Therefore, it is important to 
support the CTBTO PrepCom in order to allow this international organisation to achieve the task 
entrusted to it by the PrepCom Text. The international community should support this not only 
with financial contributions, including prevention of accumulation of arrears, but also by 
facilitating conclusions of facility agreements or arrangements for the verification regime’s stable 
provisional operation.      

Furthermore, because a nuclear test clearly constitutes a serious threat to international 
peace and security, it should be noted that the Security Council could play a supplementary but 
vital role in the CTBT’s effectiveness. When India, Pakistan and the DPRK conducted nuclear 
tests after the CTBT opened for signatures, they were strongly condemned by the Security 
Council’s resolution that imposed economic sanctions as coercive measures. Although the 
Security Council’s resolution is not a treaty, if certain conditions are met and this Security 
Council’s resolution becomes a legally binding document, then it can play an important role in 
the nuclear disarmament resolution.69 Although the CTBT is intrinsically hampered because of 
its non-entry into force, the Security Council adopted a resolution calling upon all States to refrain 

from conducting any nuclear-weapon test explosion or any other nuclear explosion and to maintain 

their moratoria70. Even though this resolution is a non-legally binding document, we can, in one way, 
enhance the CTBT’s effectiveness even before its entry into force. 

                                                   
68 Vitaly Fedchenko, ‘Nuclear explosions, 1945–2013’, SIPRI YEARBOOK 2014: Armaments, disarmament and 
international security (SIPRI 2014) 346–351. 
69 James D. Fry, ‘Dionysian Disarmament: Security Council WMD coercive disarmament Measures and their legal 
Implication’, Michigan Journal of International Law (2008) 261. 
   For instance, operative paragraph 3 of the Security Council resolution (S/RES/1172) ‘[d]emands that India and 
Pakistan refrain from further nuclear tests and in this context calls upon all States not to carry out any nuclear weapon 
test explosion or any other nuclear explosion in accordance with the provisions of the Comprehensive Nuclear Test 
Ban Treaty’.  
70 United Nations Security Council Resolution UNSC Doc. S/RES/2310(2016), 23 September 2016, 1-2. 


